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PREFACE 


THE FIRST major achievement of independent India was the 
framing of a new constitution based on the ideals of justice, 
liberty, equality and fraternity. But the Constitution has been 
criticised for being unusually long and complex. In one or two 
respects there is some justification in this criticism. But by and 
large, the alleged over-elaboration and complexity are more appa- 
rent than real. 

No other constitution-making body had ever faced a task so 
difficult as the Constituent Assembly of India. Any constitution 
that is designed to provide for the governmental machinery of a 
vast country like India with 360 million people was bound to be 
complicated. But with India it was not merely a matter of number 
or size. There was a a a diversity—of language, race, 
religion and culture. 

Prior to 1947, there were two Indias politically, British India 
and Indian India. The former was under the direct rule of Britain 
for two centuries. -The latter was a political medley, composed 
of hundreds of heterogeneous Princely States, some big but most 
of them small, some modern but most of them feudal, some liberal 
but most of them autocratic, and all equally under the para- 
mountcy of the British Crown. 

Economically, although impoverished in general as a result of 
colonial exploitation, India nevertheless provided a paradox— 
certain areas were comparatively advanced and prosperous while 
others were unbelievably backward; certain classes fabulously rich, 
others living in abject poverty. Socially, the evils of a degenerated 
caste-system, the curse of untouchability and the canker of com- 
munalism, based upon religious differences, were destroying the 
very vitals of the once dynamic Indian society. 

Despite all the artificial barriers, political, economic and social, 
there had still been a cultural unity pervading the entire country. 
But that too was fast disappearing under the influence of fissi- 
parous forces. On top of it all, there came the partition of the 
country into India and Pakistan, with all the pangs of that painful 
process. 

It was difficult to find a more baffling political entity with such 
complex social and economic problems, than the India of 1947. 
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To evolve out of the weltering chaos a compact, well-knit nation 
was the task that confronted the constitution-makers. 

The Constitution of India attempts to tackle this by laying down 
the fundamental law of the new nation. It is not merely a docu- 
ment dealing with the governmental machinery for running the 
administration of the country, but is in fact, an embodiment of 
the ideals and aspirations of the people of India. At the same 
time, it is also the product of the pattern of social forces that 
obtained in India in the wake of her winning political indepen- 
dence. 2 a 
~ Naturally, such a document is bound to be long, complicated 
and, at least in parts, beyond the comprehension of the layman. 
But such complexity was not the result of deliberate intent, nor 
the product of loose thinking and poor drafting. Every part of it 
has a history behind it; every part of it has a definite purpose to 
serve; every part of it is the result of a sustained effort by the best 
intellects in India that got together in the Constituent Assembly. 
It has, nevertheless, some imperfections, like all things human. 

Almost every modern constitution is a complicated document. 
_This is mainly Because of the complications involved in the mecha- 
nism of modern government, which is no longer the simple thing 
that it was in the past. -It is no longer an embodiment of the 
traditional concept of ‘a hindrance to hindrances to the good life’. 
Today it has to play a positive role. It has to lead and guide 
human beings in many of their activities. 

The layman is comparatively ignorant of the working of the 
complicated mechanism of modern government just as he is incap- 
able of understanding the complicated mechanism of a techno- 
logical device. It is a field for the expert and even experts do 
not know all about it. Yet, the ordinary man is capable of judg- 
ing whether that mechanism works well or ill on the basis of the 
benefits that he enjoys through it. 

It is not the simplicity or the complexity of the Constitution 
that matters. What matters is how it works; whether or not its 
objectives are being realised in practice. The text may be long 
or short, simple or Obscure. But if it works well and produces 
good results, it is a good constitution. This is the test that we 
Should apply to the Constitution of India. 

A little over a decade is too short a period for this purpose. 
Yet, during the last eleven years, the Constitution has more or less 
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been meeting the requirements of a country that has embarked 
upon a programme of revolutionary but peaceful change. How 
it has actually been working in the circumstances is a matter that 
calls for careful study. 

This book attempts to make such a study, not in a very detailed 
way, yet, in a fairly comprehensive manner. It seeks to focus the 
attention of those interested in the subject on the way the diffe- 
rent aspects of the Constitution have been in operation, on their 
. proved merits and drawbacks. The impact of a reasonably suc- 
cessful system of constitutional government in India will not be 
confined to the four hundred million people of India; it will in 
fact affect the destiny of many nations of Asia and Africa who 
have recently achieved or are in the process of achieving their 
political independence. 

I wish to express my sincere gratitude to all those from many 
parts of the country who have encouraged me in writing this book 
ever since the publication of my earlier work Constitutional Gov- 
ernment in India (1960). I would like to recommend that work: 
to those who wish to have more detailed comments on the diffe- 
rent aspects covered by this book. 
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THE “DAWN GPA NEW ERA 


THE TWENTY-SIXTH January, 1950, marked a great event in the 
long and chequered history of India. For, on that day, 
was brought into force the present Constitution of India, which 
announced to the world the birth of a new republic. It was ‘in 
faet the re-birth of an ancient country, after centuries of dire 
vicissitudes. | | | 

The struggle for national independence was over by August 
15, 1947. On that day the two-hundred-year-old British rule in 
India was brought to an end by the transfer of political authority 
to Indian hands. However, the attainment of independence was 
not an end in itself. It was only the beginning of a new struggle. 
the struggle to live as an independent nation and, at the same 
time, to establish a democracy based upon the ideals of justice, 
liberty, equality and fraternity. The need of a flew constitution 
forming the basic law of the land for the realisation of these 
ideals was paramount. Therefore, one of the first tasks under- 
taken by independent India was the framing of a new constitu- 


‘tion. The present Constitution of India is its result. It represents 


the political, economic and social ideals and aspirations of the 
vast majority of the Indian people of the present generation. 

A constitution is a set of laws and rules setting up the machi- 
nery of the government of a State and which defines and deter- 
mines the relations between the different institutions and areas 
of government, the executive, the legislature and the judiciary, 
the central, the regional and the local governments, The first 
well-known instance of a written constitution was that of the 
United States of America which set up an original pattern, and 
which for its “brevity, restraint and simplicity” is universally 
hailed as a remarkable document. The makers of the Indian 
Constitution drew much from the American ‘Constitution though 
not its brevity, and added to that the experience of later consti- 
tutions in different parts of the world, especially much from the 
British-made Government of India Act of 1935. Thus, the 
Constitution of India is the result of considerable imitation and 
adaptation rather than of originality. 
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4 INDIA’S CON Bete TION 


Napoleon once told Talleyrand, his leading political adviser, 


that a “constitution ought to be short and clear.” But the latter 


countered, “No Sire, it ought to be long and obscure!” Of the 
two qualities prescribed by the ingenious Frenchman, there can 
be no doubt that the Indian Constitution possesses the first; it 
is debatable, however, whether we have achieved the 
second quality. The Constitution in XXII Parts, with its 395 
Articles, many of which contain a number of exceptions, limi- 
tations and qualifications, and nine Schedules and nine Amend- 
ments (so far), runs into some three-hundred pages making it 
the longest in the history of constitutions. y 


The Elephantine Size of the Constitution - 
What made the Constitution so “bulky” is perhaps the first 
question which anyone who glances over it might ask. To begin 
with, therefore, we may deal with this question. The size of the 
Constitution is the result of many contributory factors. The most 
important of these are as follows: 

(1) India has a federal constitution. / Normally, a federal 
constitution, because of the detailed provisions that it embodies 
with respect to the division of powers between the federation 
and the States, is longer than the constitution of a unitary State. 
In the case of India, the federal system established under the 
Constitution is dealt with in greater detail than normally done 
elsewhere. Further, the constitution of India is not merely that 
of a federation. Unlike most federal constitutions it prescribes 
not only a constitution for the Union but also for the States. 
The framers of the Constitution were eager to avoid as much 
legal conflict as possible arising out of the division of powers 
between the Union and the States. They were of the opinion 
that a clear-cut and well-defined division of powers between the 
Union and the States would ensure such a result. Hence they 
went into elaborate details which were embodied in separate 
chapters such as legislative relations, administrative relations, 
ieanetel relations 4nd inter-state trade and commerce. 

(2) Part III of the Constitution embodies the Fundamental 
Rights and consists of 24 Articles. Most of the modern consti- 
tutions have a chapter on fundamental rights, But seldom has 
any constitution attempted to set out these rights in such details. 
Because of the peculiar conditions and circumstances prevail- 
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ing in India, the framers of the Constitution were compelled not 
only to incorporate rights which are unknown to other constitu- 
tions such as the abolition of “Untouchability” but also detail 
which may be considered unnecessary elsewhere. _ : 

(3) ae Constituent Assembly thought fit to include also a 
chapter on “Directive Principles of State Policy”. Part IV con- 
tains these Directives which, although, according to the Consti- 
tution, not “enforceable by any court of law”, are nevertheless 
fundamenfal in the governance of the country. 

(4).7There are problems peculiar to India which, in the 
opinion of the Constituent Assembly, required special treatment 
in the Constitution itself. These include the “Services under the 
Union and the States”. Special Provisions relating to classes 
such as the Scheduled Castes, Scheduled Tribes and Anglo- 
Indians, Official Language, and the Emergency Provisions. The 
Constitution has also a chapter on Elections, another on “Mis- 
cellaneous Provisions”, and a third on “Temporary and Transi- 


- tional Provisions”. Almost three-fourth of the Constitution 1s 


covered by the items mentioned above, and that explains the 
size of the Constitution. 

(5) ~The justification for the inclusion of provisions for what 
would otherwise be regulated by ordinary legislation is to be. 
found in the constitutional history of India under the British 
rule. The Constitution derives directly from the Government of 
India Act, 1935, in many of its provisions almost verbatim. 
That Act was the largest ever passed by the British Parliament 
and its main purpose was to transfer power, subject to numerous 
so-called safeguards, from British officials to Indian politicians. 
The Constitution had to create a new federal legislature and, 
at the same time, reform the governments of the former Indian 
Princely States. Hence, the Constitution Act of 1935 was full 
of compromises designed to meet this double objective resulting 
in an extremely elaborate and complex document. Although 
the Government. of India Act of 1935 was not fully put into 
operation, an important part of it was implefnenied in 1937 and, 
in any case, Indians had become familiar with its provisions 
ever since. The same Act was suitably modified to become the 
Constitution of the Dominion of India between 15 August 1947 
and 26 January 1950, the date of commencement of ithe present 
Constitution. It was only natural, therefore, that the fathers of 
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the Constitution should borrow provisions of the Act of 1935 
and make them part of the new constitution they were framing. 
Making a specific reference to this aspect of the Constitution, 
Ambedkar, the Chairman of the Drafting Committee, said in 
the Constituent Assembly: 

“As to the accusation that the Draft Constitution has: re- 
produced a good part of the provisions of the Government 
of India Act, 1935, I make no apologies. There is nothing 
to be ashamed of in borrowing. It involves no plagiarism. 
Nobody holds any patent rights in the fundamental ideas of 
a Constitution. What I am sorry about is that the provisions 


taken from the Government of India Act, 1935, relate mostly. 


to the details of administration.” ) 
This he justified on the ground that in India democratic tradi- 
tions had yet to develop and in the absence of such traditions 
it wAs too much of a risk to leave the constitution in general terms. 

-(6) Another consideration that influenced the founding fathers 
of the Constitution was the existence of certain factors which. 
were peculiar to India. Most of the members of the Constituent 
Assembly, particularly the leading lights, had the unpleasant 
experience of having undergone varying terms of imprisionment 
while non-violently fighting against the British rule. Very often, 
it was an arbitrary Government decision that sent them to jail. 
This convinced them of the necessity to limit, rigidly by law, 
the powers of government. Consequently, they made a special 
Cops to go into as much detail as possible in every part of the 
Cofstitution. 

(7) India is a land of immense diversity. From a religious 


point of view, Hinduism and Islam are the leading faiths. But~ 


there are considerable numbers of adherents of other religions 
like Christianity, Sikhism, Budhism, Jainism, Zorastrianism and 
Judaism. Among the Hindus, who are traditionally divided into 
different castes, are a large number of the so-called ‘“Untouch- 
ables”. There are also the tribal people who occupy certain 
isolated pockets in different parts of the country, almost cut-off 
from the rest of the people. From a racial point of view there 


are at least three major groups, the Indo-Aryans, the Dravidians © 


and the Mongolo-Aryans. There are not less than a dozen well- 
developed major languages spoken in different parts of the coun- 
try. Some of these have a literature as old as 3000 years. From 
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a cultural point of view also, great differences canbe noticed 
between different areas within the Indian sub-continent. The 
Constitution-makers were called upon to draw up a document 
which adequately protected the interests of these various minori- 
ties and yet safeguarded the essential unity of the nation. This 
again tended to enlarge the size of the Constitution. 

8) One can easily notice the spirit of not only political demo- 
cracy but also economic democracy that breathes through the 
entire body of the Constitution. This is the result of an ardent 
desire of the framers to effect a rapid modernization of economic 
and social institutions. It was impossible to think of a constitu- 
tion of 1950 creating the framework of a “laissez faire” State 
rather than a welfare State. Particularly, a country like India 
after two centuries of foreign rule and with a huge population, 
could not leave this matter to either legislative discretion or 
judicial interpretation. 

(9) The exercise of both judicial and administrative functions 
by the same officer was one of the controversies of British India. 
The Collector, the head of a District, was more often than not, 
a local dictator. This was due to the combination of executive 
and judicial functions in his office. Agitation for the separation 
of these functions has a century-old history in India. Hence, 
it was no surprise that the Constitution-makers should have dealt 
with this problem in detail. As a result, the doctrine of the 
separation of powers has received a new interpretation in India. 
Such separation calls for not merely the independence of the 
superior courts but also a differentiation of local functions. Judi- 
cial administration, even at the lower levels, has become a subject 
of constitutional importance. .The Articles of the Constitution 
dealing with the judiciary are based on the theory that the subject 
is of such great importance that it should be dealt with in detail 
at er Jaw and not by ordinary law. | 

10) All these special problems and circumstances have made 
their conspicuous contribution to making the Constitution a bulky 
and even complex document. The predominance of the lawyer- 
element in the making of the Constitution may have been an 
additional factor. It must also be remembered that the Indian 
Constitution-makers were not framing a constitution anew after 
a “bloody” revolution as in some other countries. Political power 
was transferred in a peaceful manner in India. Hence, the fra- 
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mers did not and could not altogether ignore, in the new frame- 
work, the administrative structure which was in existence and 
had been working for a long time. 


The Alleged Paradise_of the Law 

One of the most frequently heard complaints against the Consti- 
tution, both in the Constituent Assembly during the discussion 
on the Draft Constitution and outside it, was that it was 
“a lawyer’s paradise.” Making a general comment on the Consti- 
tution, a member said that “the Draft tends to make people more 
litigious, more inclined to go to law courts, less truthful and less 
likely to follow the methods of truth and non-violence. If I may 
say so, the Draft is really a lawyer’s paradise. It opens up vast 
avenues of litigation and will give our able and ingenious lawyers 
plenty of work to do”. 

{it is true that the Constitution is a complex document.) The 
complexity, as we have noted above, is mainly due to the diffi- 
cult problems which the framers confronted at the time of its 
making and thetr attempt to embody solutions for them in the 
Constitution itself. It is also because of the elaborate and detailed 
language in which the provisions of the Constitution are worded. 
Further, the language in which it was drafted is that which is 
familiar only in courts of law. A striking feature of the Consti- 
tution in this context is the numerous exceptions, qualifications 
and explanations that one finds along with almost every provi- 
sion. Whatever might be the reasons for their inclusion, their 
presence makes the understanding of the Constitution extremely 
difficult for the ordinary reader. Only an experienced lawyer, 
well-versed in constitutional law, ean understand the implications 
of the legal language in which most of these provisions are 
couched. This would seem to justify the description of the 
Constitution as a lawyer’s paradise. 

' On a closer examination, however, it will be seen that such 
a description is the result of misunderstanding and a misplaced 
apprehension. The “fact that the Constitution is a complex 
document need not necessarily mean that it should become a 
fertile source of litigation. Neither the length nor complexity 
of a legal document has in itself a direct relation to litigation. 
An apparently simple and easily understood provision might 
provide a rich field for prolonged legal battles. A classic example 
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is the “Commerce Clause” of the American Constitution which 
provides that “the Congress shall have power to regulate 
commerce with foreign Nations, and among the several States, 
and with the Indian Tribes”. It is almost impossible to think 
of simpler terms to describe the idea embodied in this clause. 
Apparently, no legal assistance is required for anyone to under- 
stand its meaning. And yet, the commerce clause has been a 
rich source of unending litigation throughout the history of the 
American Republic. This is true of several other apparently 
simple and easily understood provisions of the American Consti- 
tution. The “General Welfare” clause is another example. Such 
examples can be cited from other constitutions as well. Section 
92 of the Australian Constitution which deals with inter-state 
trade and commerce is one in point. The history of the section 
is a conspicuous example of the pitfalls likely to be encountered 
by a rigid Constitution in a changing world. No section in the 
Australian Constitution, in the opinion of an Australian critic, 
has given rise to so much litigation or difference of judicial 
opinion. : 

As has already been pointed out, the American Constitution, 

- compared to the Indian Constitution, is a marvel of brevity and 

simplicity. But this has not in any way cut down litigation. On 
an average, the Supreme Court of the United States is called upon 
to decide thirteen hundred cases a year. In contrast, the Supreme 
Court of India in its constitutional field has yet to reach the 
figure of a hundred cases a year in its career so far. The number 
of cases that come before the Supreme Court compares favour- 
ably with that which come before other federal Supreme Courts 
such as the Canadian Supreme Court and the Australian High 
Court. 

The elaborate nature of the Indian CoHsaReear, instead of 
enhancing the scope of litigation, has in fact helped to reduce 
it considerably. The best example of this is provided by those 
chapters of the Constitution which deal with the relations between 
the Union and the States. Under any federal system, one of the 
major sources of litigation is provided by that part of the consti- 
tution which deals with the division of powers between the Union 
and the States. This has been the case in the United States. in 
Canada and Australia. But in India, during a decade of the 
working of the Constitution, there has been a proportionately 
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small number of cases in this field. The credit for this should 
go largely to the detailed character of the provisions of the 
Constitution. 

If there is any part of the Constitution which can be called 
a lawyer’s paradise on the basis of the extent of litigation that — 
it has caused so far, it is the chapter which embodies the Funda- 
mental Rights. Even a casual glance over the pages of the 
Supreme Court reports will show that there have been more 
cases in this area than in any other. Critics of the Constitution 
were severe on these provisions at the time of their adoption and 
predicted that they would beat all records as a source of litiga- 
tion. But it stands to the credit of the Constitution that even 
in this field, the number of cases has not been too large. Normal- | 
ly, fundamental rights, by their very nature, provide a continu- ; 
ously rich source of litigation. The conflict between man and the 
State is a perennial problem. As such, any constitution that : 
guarantees fundamental rights and makes the judiciary its pro- , 
tector makes also an invitation to litigation. The Bill of Rights } 
under the Amerécan Constitution is the best example. The fact 
that the American Bill of Rights is couched in the simplest 
language imaginable did not in any way reduce litigation. On 
the contrary, the American Supreme Court, again and again, 
in thousands of cases, was called upon to adjudicate the compet- 
ing claims of individual freedom and social control. It is not a | 
fact that in India, the litigation arising out of the provisions of 
the chapter on fundamental rights has been due to the detailed 
nature of the provisions or because of the numerous exceptions 
and qualifications. Such litigation is an inevitable expression of 
the democratic vigilance in regard to the freedom of the indi- 
vidual. It is a sign of health, and not necessarily the result of 
any defects in the law. 

Constitutional litigation is generally a product of verbal defects 
such as ambiguity, vagueness of the expressions used and the 
lack of precision. and certainty. Viewed from this point, one 
could find several provisions in the Constitution of India, as 
originally passed, which were far from satisfactory. This is one 
of the reasons for the comparatively large number of amendments, 
nine of them so far in the short period of ten years. Article 31 
Which dealt with the right to property which caused, perhaps, 
the largest amount of litigation on any single article, provides one 
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of the best illustrations of such provisions. 

In an unusually long constitutional document like the Consti- 
tution of India, which attempts to provide_almost a panacea for 
the many political, social and economic ills which the country 
had been suffering from at the time of its Independence, it is 
not impossible to find provisions that may be vague or ambigu- 
ous. But to denigrate the Constitution as a lawyer’s paradise 
on account of its detailed provisions or of its complex nature is 
not justified. On the contrary, the Constitution has so far not 
yielded any abundant opportunities for legal wrangles, and it 
is improbable that it will ever do so in future. It was certainly 
no conspiracy of the lawyer constitution-makers that made the 
Constitution complex. The problems which India faced in the 
wake of freedom were many and complex. No Constituent 
Assembly charged with the task of framing a democratic 
document ever faced such diverse and difficult problems. Simpli- 
city in itself is not a virtue. Adequacy is a more essential quality 
in a legal document. And the virtue of the Constitution is finally 
to be judged from the results it produces. S 


oe urther Points of Criticism 
Apart from the bulkiness and the complexity which made the 
critics of the Constitution assail it as a lawyer’s paradise, there 
were also other serious criticisms which deserve at least a 
inention. 

(1) One of the most important of these criticisms has been 
that no part of the Constitution represents the ancient polity of 
India, its genius and the spirit of its hallowed and glorious tradi-- 
tions. Many members in the Constituent Assembly drew the 
attention of the House and the country to this omission. Some 
of them also pointed out that the Constitution did not embody 

the principles for which “Gandhism” stood or the ideology of 
the Indian National Congress. Others thought that it should have 
been “raised and built upon village panchayats. and district 
“panchayats”. A few extremists even advocated the abolition of 
the Central and the Provincial Governments.» They just wanted 
an India full of village governments! 

Answering these criticisms, Ambedkar said in the Constituent 
Assembly : 

“The love of the intellectual Indian for the village 
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community is of course infinite if not pathetic [Laughter]. It 
is largely due to the fulsome praise bestowed upon it by Met- 
calfe who described them as little republics having nearly 
everything that they want within themselves, and almost inde- 
pendent of any foreign relations. The existence of these village 
communities each one forming a separate little State in itself 
has, according to Metcalfe, contributed more than any other 
cause to the preservation of the people of India, through all 
the revolutions and changes which they have suffered, and is 
in a high degree conducive to their happiness and to the enjoy- 
ment of a great portion of freedom and independence. No 
doubt the village communities do not care to consider what 
little part they have played in the affairs and the destiny of 
the country; and why? Their part in the destiny of the country 
has been well described by Metcalfe himself who says: 
“Dynasty after dynasty tumbles down. Revolution succeds to 
revolution. Hindoo, Pathan, Moghul, Maratha, Sikh 
English are all masters in turn but the village communities re- 
main the same. In times of trouble they arm and fortify them- 
selves. A hostile army passes through the country. The 
village communities collect their little cattle within their walls, 
and let the enemy pass unprovoked.” 

“Such is the part the village communities have played in 


the history of their country. Knowing this, what pride can ~ 


one feel in them? That they have survived through all viscissi- 
tudes may be a fact. But mere survival has no value. The 
question is on what plane they have survived. Surely on a 
low, on a selfish level. I hold that these village republics have 
been the ruination of India. I am therefore surprised that 
those who condemn provincialism and communalism should 
come forward as champions of the village. What is the village 
but a sink of localism, a den of ignorance, narrow-mindedness 
and communalism? I am glad that the Draft Constitution has 
discarded the village and adopted the individual as its unit.” 
Ambedkar’s criticism has been largely justified in the light of 


the performance of village panchayats wherever they have been . 


established in the country during the last decade or more. There 
can be no doubt that the stability and security of Indian demo- 
cracy depend largely on the successful functioning of the village 
panchayats which have to become its real back-bone. But the 
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fact is that the village panchayats, today, are nowhere near that 
position. And it is doubtful whether they would in the near 
future develop themselves to assume such a role. Nothing but 
all-round education and the cultivation of civic virtues and res- 
ponsibilities at the village level can build, over a period of years, 
a sound foundation for a democratic system to flourish in the 
country. If the Constitution had attempted to establish straight- 
way “‘village republics” in mid-twentieth century on the plea that 
such institutions flourished in the country in the remote past. 
ignoring the conditions of the modern technological age, there 
would have been nothing but confusion and anarchy, and the 
unity that was established as a result of so much sacrifice would 
have been lost in no time once again, perhaps for ever. 

(2) Critics of the federal provisions can be divided into two 
categories. According to most of them, the Centre has been 
made too strong. But some of them wanted it to be made 
stronger. The Constitution has struck a balance. As Ambed- 
kar said: 

“However much you may deny powers to the Centre, it is 
difficult to prevent the Centre from becoming strong. Condi- 
tions in the modern world are such that centralisation of powers 
is inevitable. One has only to consider the growth of the 
Federal Government in the U.S.A. which, notwithstanding the 
very limited powers given to it by the Constitution, has out- 
grown its former self and has overshadowed and eclipsed the 
State Governments. This is due to modern conditions. The 
same conditions are sure to operate on the Government of India 
and nothing that one can do will help to prevent it from being 
strong. On the other hand, we must resist the tendency io 
make it stronger. It cannot chew more than it can digest. Its 
strength must be commensurate with its weight. It would be 
a folly to make it so strong that it may fall by its own weight.” 
The experience of the last decade shows that the federal system 

has, on the whole, worked remarkably well. The apprehensions 
of the critics that the Centre being too strong would devour the 
States, and that they would be reduced to the status of administra- 
tive units of the Union, have not materialised. On the contrary, 
the States have been holding their own and maintaining their in- 
dividuality and independence within the framework of the Consti- 
tution. Litigation in the field of Centre-State relationship has 
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been conspicuous by its negligible size rather than its enormity 


which is one of the common defects of the older federations. 


Although there had been nine Amendments to the Constitution 
within ten years after its inauguration none of these seriously 
affected the field of Centre-State relationship except for minor 
changes. The fear that the existence of a long Concurrent List, 
instead of reducing litigation, might lead to an increase of it, has 
been falsified. In fact, the success of the federal system is largely 
the result, while distributing and allocating legislative powers, of 
taking into account the political and economic conditions obtain- 


ing in the country, rather than of relying on a priori theories of _ 


federalism. 

Perhaps, the most criticised part of the Constitution is that 
which deals with the Fundamental Rights. It has been alleged 
that every fundamental right embodied in the Constitution is 
riddled with so many exceptions and qualifications that these have 
eaten up the rights altogether. Further, it is pointed out that the 
life and liberty of the subject has been placed at the mercy of the 
executive Government and there is hardly any protection against 
tyrannical laws. 

Dealing with the exceptions and qualifications, Ambedkar said: 

“In the opinion of the critics, fundamental rights are not 
fundamental rights unless they are also absolute rights. The 
critics rely on the Constitution of the United States and the Bill 
of Rights embodied in the first ten Amendments to that Consti- 
tution in support of their contention. It is said that the funda- 
mental rights in the American Bill of Rights are real because 
they are not subjected to limitations or exceptions. 


“I am sorry to say that the whole of the criticism about . 


fundamental rights is based upon a misconception. In the first 
place, the criticism in so far as it seeks to distinguish funda- 
mental rights from non-fundamental rights is not sound. It is 
incorrect to say that fundamental rights are absolute while non- 
fundamental rights are created by agreement between parties 
while fundamentaf rights are the gift of the law. Because 
fundamental rights are the gift of the State it does not follow 
that the State cannot qualify them. 

“In the second place, it is wrong to say that fundamental 
rights in America are absolute. The difference between the 
position under the American Constitution and the Draft Consti-. 
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tution is one of form and not of substance. That the funda- 

“mental rights in America are not absolute rights is beyond 

dispute. In support of every exception to the Fundamental 

Rights set out in the. Draft Constitution one can refer to at least 

one judgement of the United States Supreme Court.” 

(3) The criticism that the protection against tyrannical laws 
and the arbitrary conduct of the executive against the life and 
liberty of the subject is too slender, has a good deal of force in it. 
For, under Article 21, life and liberty can be taken away so long 
as it is done in accordance with the procedure established by law. 
Similarly, private property can be compulsorily acquired by the 
State for a public purpose and the legislature may at its will fix 
the quantum of compensation. In both these cases, the ultimate 
power is vested in the legislature to fix the limits and the citizen 
has no remedy against an oppressive legislative majority, a serious 
drawback from the point of view of fundamental rights. The 
existence of a provision which permits ” ‘preventive detention” ‘or 
the purposes of the State leaves in the hands of the executive an 
extraordinary power to curb individual freedom. These are seti- 
ous limitations on the scope of fundamental rights and, as such, 
they form a weighty criticism of an important part of the 
Constitution. 

(4) The inclusion of a set of non-justiciable rights—the Direc- 
tive Principles of State Policy—in the Constitution has been 
_ criticized as the inclusion of a set of pious declarations which have 
no binding force. According to Ambedkar, this criticism is super- 
fluous. “The Constitution itself says so in so many words. If it 
is said that the Directive Principles have no legal force behind 
them, I am prepared to admit it. But I am not prepared to ad- 
mit that they have no sort of binding force at all. Nor am I pre- 
pared to concede that they are useless because they ‘have no 
binding force in law.” 

Apart from the fact that the Directive Principles form a code 
of conduct both for legislators and administrators and set before 
the country a socio-economic objective that ts to be realised as 
early as possible, they help the people to assess in the light of a 
clearly laid-down standard, the achievements of each government 
in office at the time of every general election. Further, the sepa- 
ration of non-justiciable rights from justiciable ones has a special 
advantage. It avoids the necessity of bringing under the same 
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category, rights of varying value. 

(5) The Constitution has been criticised by some for the 
special safeguards that it provides for minorities and certain classes 
who are socially and educationally backward. Commending the 
wisdom underlying these provisions, Ambedkar said: “Speaking 
_ for myself, I have no doubt that the Constituent Assembly has 
done wisely in providing such safeguards for minorities as it has 
done. In this country both the minorities and the majorities 
have followed a wrong path. (It is wrong for the majority to 
deny the existence of minorities. It is equally wrong for the 
minorities to perpetuate themselves.) A solution must be found 
which will serve a double purpose. It must recognise the exist- 
ence of the minorities to start with. It must also be such that it 
will enable majorities and minorities to merge some day into one. 
The solution proposed by the Constituent Assembly is to be wel- 
comed because it is a solution which serves this two-fold purpose. 
Yo diehards who have developed a kind of fanaticism against 
minority protection I would like to say two things. One is that 
minorities are an explosive force which, if it erupts, can blow up 
the whole fabric of the State. The history of Europe bears ample 
and appalling testimony to this fact. The other is that the minor- 
ities in India have agreed to place their existence in the hands of 
the majority. In the history of negotiations for preventing the 
partition of Ireland, Redmond said to Carson, “Ask for any safe- 
guard you like for the Protestant minority but let us have a United 
freland.” Carson’s reply was, “Damn your safeguards, we don’t 
want to be ruled by you.” No minority in India has taken this 
stand. They have loyally accepted the rule of the majority which 
is basically a communal majority and not a political majority. It 
is for the majority to realize its duty not to discriminate against 
minorities. Whether the minorities will continue or will vanish 
must depend upon this habit of the majority. The moment the 
majority loses the habit of discriminating against the minority, 
the minorities can have no ground to exist. They will vanish.” 

The Draft Constitution was discussed in most of the Provincial 
Assemblies even before it was considered in detail by the Consti- 
tuent Assembly. A remarkable trend of these discussions was 
the general consensus of opinion on the soundness of its funda- 
mentals, and the firm hope that the Constitution would prove a 
working document for a new India that was taking shape. The 
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only serious criticism voiced was about the Centre-State financial 
provisions which, it was feared, placed the States at the mercy 
of the Centre in the financial field. It is significant to note that 
no section of the people, however advanced or backward their 
views were, denounced the Constitution in toto. In fact; two 
political parties, the Socialist Party of India and the Hindu Maha 

Sabha, had prepared their own constitutions for free India. And © 

‘the most striking feature of these constitutional drafts was that 

both of them were in agreement with the main features of the 

Constitution adopted by the Constituent Assembly. 

No constitution is perfect and the Constitution of India is no 
exception to this universal rule. There can however be no doubt 
that it is a workable document. It is a blend of idealism and 
realism. In hammering it out, the framers traversed all the pro- 
cesses of “democratic manufactory” and ranged through the 
whole gamut of democratic factors. There have been careful 
thought, close analysis, argument and counter-argument. There 
"was even fierce controversy, so fierce that, as Frank Anthony 
observed, it was apprehended at times that the members might 
reach the stage of what the Romans called argumentum ad 
baculum i.e., settling it by actual physical force. But in the final 
analysis, a real sense of accommodation prevailed and a 
real sense of forbearance. As a result, the Constitution emerged 
as a basis for all the people of India to work in co-operation and 
collaboration in a mighty endeavour to build a new, free India. 
As Ambedkar said: ; 

“I feel that it is workable, it is flexible and it is strong enough 
to hold the country together both in peacetime and in war- 
time. Indeed, if I may say so, if things go wrong under the 
new Constitution, the reason will not be that we had a bad 
Constitution. What we will have to say is that Man was vile.” 


CHAPTER 2 
BASIGC~PRINCIPLES 


IF THE division of power is the basis of civilised government, a 
constitution is the best device by which such division could be — 
facilitated. Constitutionalism is an achievement of the modern. 
world. But it is a comparatively recent achievement. As such, 
it has not become fully stabilised. Meanwhile, every constitution 
aims to build up a governmental structure based upon certain 
basic principles. And these principles are more or less well- 
established. Although some of these principles are common to 
most constitutions, there are others which vary from constitution 
to constitution. Such variations are the product of the varying 
conditions and circumstances that determine the principles of ihe 
constitution. The Constitution of India is not an exception to this 
tule and it has its own basic principles. We sHall, therefore, begin ~ 
by a study of the basic principles of the Constitution, which form 
the foundations of democratic government in India. 

A careful study of the Constitution will show that there are 
at least six basic principles which are embodied in it and which 
form the foundations of democracy in India. These are: (1) 
popular sovereignty, (2) fundamental rights, (3) directive 
principles of State policy, (4) judicial independence, (5) tedera- 
lism and (6) cabinet government. We may examine briefly the 
scope of each of these principles. 


Popular Sovereignty ~ | 
The Constitution proclaims the sovereignty of the people in its. 
Opening words. The Preamble begins with the words, “We the 
people of India, having solemnly resolved to constitute India into 
a sovereign democratic republic’. The idea is reaffirmed in 
several places in the Constitution, particularly in the chapter deal- 
ing with elections. , Article 326 declares that “the elections to 
the House of People and to the Legislative Assembly of every 
State shall be on the basis of adult suffrage”. As a result, the 
Government at the Centre and in the States derive their authority 
from the people who choose their representatives for Parliament 
and the State Legislatures at regular intervals. Further, those 
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who wield the executive power of the government are responsible 
to the legislature and through them to the people. Thus, in the 
affairs of the State, it is the will of the people that prevails ulti- 
mately and not the will of a few selfish individuals. This is the 
principle of popular sovereignty. 

There have been kings, revolutions, constitutions and vast bu- 
reaucracies since time immemorial. But the idea of adult suffrage 
and the common man as elector are of very recent origin. To 
Aristotle the ideal form of democracy meant that the vital deci- 
sions affecting the community made by. the assembly of the whole 
citizenry in the market place. -Today, it means that every adult 
citizen—men and women alike—goes to the polling booth and 
casts his or her vote in favour of those who, in his opinion are 
the best persons to represent him in the management of the 
affairs of his Government. Elections are not the only possible 
method for securing representatives. But they are considered 
the most democratic method. They are democratic because 
every adult citizen gets a chance at regular intervals to partici- 
pate in the selection of those who will rule over shim. It is im- 
possible, therefore, to over-emphasise the importance of free 
popular elections to ensure a democratic government based upon 
the consent of the governed. 

In spite of the ignorance and illiteracy of large sections of 
the Indian people, the Constituent Assembly adopted the 
principle of adult franchise with faith in the common man and 

the ultimate success of democratic rule. The Assembly was of 
_ the opinion that democratic Government on the basis of adult 
suffrage would alone “bring enlightenment and promote well- 
being, the standard of life, the comfort and decent living of the 
common man”. 

The principle of popular sovereignty has not been a mere ideal 
embodied in the Constitution but has been a living reality during 
the last decade during which the Constitution has been in opera- 
tion. The two general elections the country has had so. far 
(1951-52 and 1957) have demonstrated that the illiterate and 
presumably ignorant masses of India are not altogether incapable 
of independently exercising the right of franchise. In fact, this 
precious right in their hands, which ensures the democratic ideal 
of “one man, one vote, one value’, irrespective of his wealth, 
education, social status and “importance”, has, in fact, enhanced 
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their self-respect as citizens of a democratic India. It has instilled 
in them the belief that they are no more “hewers of wood and 
drawers of water”, but are important enough as members of a 
vast new human society engaged in the great cooperative enter- 
prise of building up a new nation. The awareness that the 
strength of the State is the. aggregate strength of its individual 
citizens is fast dawning upon them. They are also fast realising 
that suffrage is the link that binds, in a bond of mutual interest 
and responsibility, the fortunes of the citizens to the fortunes of 
the State. It is this realisation and its increasing impact in 
successive elections in the future that will prove the strongest and 
the most enduring base on which the super sane of demo- 
cratic government in India is to flourish. 

Free elections are, perhaps, the greatest forum of mass educa- 
tion. The dangers inherent in adult suffrage among an illiterate 
people can be mitigated only by the blessings of universal educa- 
tion. In a country like India, eighty percent of whose population 
is illiterate, the attainment of universal education is a goal still 
a long way off. But this need not necessarily mean that until 
a certain minimum standard of universal education is realised, 
the Indian masses are incapable of properly exercising their right 
of franchise. Illiteracy is not quite the same thing as ignorance. 
A free election, which ensures the free exchange of ideas and 
free canvassing by contending parties who stand for differing 
programmes of social organisation for the realisation of the 
common welfare, offers the best medium for the political educa- 
tion of the illiterate masses. It is this that the Constitution — 
guarantees. The constitution-makers were not satisfied by 
merely providing for adult suffrage. They wanted to ensure free 
elections by creating an independent constitutional authority to 
be in charge of everything connected with elections. Free elec-— 
lion is a reality in India. It ensures for the electors both the 
freedom of choice and the secrecy of the ballot. The two general 
elections have demonstrated that the ordinary- man, in spite of 
his so-called ignorafce, has been able to exercise his robust com- 
monsense in electing candidates of his choice. Neither money 
nor social status nor official position has been powerful enough 
to make him a convenient tool in the hands of self-seeking politi- 
cians. This perhaps is the surest and the most welcome guarantee 
‘that popular sovereignty will remain a living reality in India 
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despite the fact that most of its people are steeped in ignorance, 
poverty and social backwardness. 


Fundamental. Ri ghts al 


Discussing the implications of democracy in his, Liberty in the 
Modern State, Harold Laski says, that, first, it involves a frame 
of government in which men are given the chance of making the 
government under which they live, at stated intervals. We have > 
seen above how this principle is safeguarded under the Consti- 
tution. Secondly, he says, it involves the securing to the citizens 
certain fundamental human rights and the maintenance of those 
rights by the separation of the judicial from the executive powers. 
Thirdly, it involves the bringing into existence of a Bill of Rights 
for safeguarding the fundamental human rights, such as freedom 
of speech, protection from arbitrary arrest and the like. Accord- 
ing to Laski, the supremacy of the “rule of law” is essential for — 
ihe working of a democracy. Only where the rule of law prevails, 
true democracy can function and the success or failure of a demo- 
cracy depends largely on the extent to which civil liberties are 
enjoyed by the citizens in general. | 

Liberty, however, is not an easy word to define. “The world 
has never had a good definition of the word liberty.” said 
Abraham Lincoln on 18, April 1864, soon after the American 
civil war on the question of slavery, “and the American people, 
just now, are much in want of one. We all declare for liberty; 
but in using the same word we do not all mean the same thing. 
With some the word liberty may mean for each man to do as he 
pieases with himself, and the product of his labour; while with 
others the same word may mean for some men to do as they 
please with other men, and the product of other men’s labour. 
Here are two, not only different, but incompatible things, called 
by the same name, liberty. And it follows that each of the things 
is, by the respective parties, called by two different and incom- 
patible names—liberty and tyranny.” 

Genuine democracy must forever guard against the temptation 
to transform itself into a system under which the ruling majority 
claims infallibility for itself. While democracy requires that the 
will of the people limit the freedom of the Government, it also 
requires that the freedom of the popular will be limited. A 
popular will not so limited becomes the tyranny of the majority 
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which destroys the freedom of political competition and thus 
uses the powers of the government to entrench itself permanently 
in the seat of power and to prevent a new majority from forming. 
Further, it will tend to think and act as if it will provide the ulti- 
mate standard of thought and action and there is no higher law 
to limit its freedom. As Laski has put it, “If in any State there 
is a body of men who possess unlimited political. power, those 
over whom they rule can never be free.” The emergence of such 
a state of affairs will result in the disappearance of certain vital 
characteristics of democracy, the spirit of questioning and indi- 
vidual initiative. Their place will be taken up by unquestioned 
submissiveness and conformity, the most distinguishing charac- 
teristics of a totalitarian system. This is perhaps the most serious 
danger inherent in the dynamics of modern democracy which is 
to be strongly guarded against. / 

There are two possible alternative safeguards which a consti- 
tution can provide to remedy the situation. First, it can guarantee — 
certain basic rights to the individual citizen against all encroach- 
ment by the State. Secondly, it may so divide the powers of the 
State and entrust them to separate agencies that no body of men | 
possesses unlimited power. The Constitution of India has chosen 
the first alternative and tries to achieve the objective by embody- 
ing in it a set of fundamental rights and guaranteeing them 
through an independent judiciary. These rights impose limitations 
both on legislative and executive powers. On the one hand, the 
legislature is prohibited from passing certain laws which would 
curtail the individual’s freedom.. On the other, the executive is 
compelled to adhere to certain formalities and procedures when 
it deals with the citizens. Thus, in an attempt to secure tunda- 
mental freedoms, the Constitution delimits the respective spheres 
of activity of the State and the individual and erects a wall, as 
it were, between the government and the people.’ 

The Constitution affirms the basic principle that every indi- 
vidual is entitled to enjoy certain rights as a human being and 
the enjoyment of such rights does not depend upon the will of 
any majority or minority. No majority has the right to abrogate | 
such rights. In fact, the legitimacy of the majority to rule is 
derived from the existence of these rights. These rights include 
all the basic liberties such as freedom of speech, movement and 
association, equality before law and equal protection of laws, 
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freedom of religious belief, and cultural and educational 
freedoms. The Constitution has classified these rights into seven 
categories and one of them is the right to constitutional remedies 
which entitles every aggrieved person to approach even the 
Supreme Court of India to restore to him any fundamental right 
that may have been violated. 

Tt is, thus, a basic affirmation of the Constitution that the 
‘political system that it establishes should provide conditions 
favourable for the maximum development of the individual’s per- 
sonality. The framers of the Constitution were conscious of the 
fact that in the absence of the enjoyment of the above-mentioned 
rights, such development of the personality was impossible and 
democracy would sound:an empty word. Having spent most of 
their lives under a foreign rule and having fought relentlessly for 
the enjoyment of these rights by themselves, it was only natural 
that they should have wanted to embody them in the Constitution 
they framed for the establishment of a democratic political order. 
They hoped to build this political order on the firm foundation of 
the freedom of political competition. The prime importance of 
these rights is that while the will of the majority decides how 
these freedoms are to be implemented, the existence of the 
freedoms themselves is not subject to that will. On the contrary, 
these freedoms set the conditions under which the will of the 
majority is to be formed and exercised. They establish the frame- 
work of “democratic legitimacy” for the rule of the majority. 

It must be stressed, however, that the fundamental freedoms 
guaranteed to the individual under the Constitution are not 
absolute. Individual rights, however basic they are, cannot 
override national security and general welfare. For, in the 
absence of national security and general welfare, individual rights 
themselves are not secure. Freedom of speech does not mean 
freedom to abuse another; freedom of movement does not mean 
freedom of physical attack on others. The Constitution has made 
express provisions dealing with such limitations of fundamental 
rights so that those who seek to enjoy the rights may also realise 
the obligations attending them. 


Directive Principles beets. 


The. wall of separation which the fundamental rights erect 
between the government and the people is indeed one of the 
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greatest and surest safeguards of the life, liberty and the pursuit 
of happiness of the individual, But conditions of absolute and 
unhindered growth of private power, like absolute governmental 
power, are capable of destroying individual freedom. Concentra- 
tion of private power, mainly in the form of economic controls, 
in the hands of a few individuals is equally destructive of the 
dynamic qualities of a democratic society as a dictatorial govern- 
ment could be. In a highly capitalist society, a few giants in the 
industrial and financial world, who concentrate in themselves 
the bulk of economic power, can easily subject the rest of the 
community to the travails of a new feudalistic order. After having 
provided against the emergence of a totalitarian system through 
the constitutional guarantees of fundamental rights, the framers 
turned their attention to deal with the possible future menace of 
a private capitalist concentration of economic power and to 
ensure the establishment and sustenance of a society which pro- 
vided for the diffusion of economic power among the different 
sections of the people. The methods they sought to provide for 
the purpose areeembodied in the chapter on Directive Principles of 
State Policy, which embodies another basic principle of the 
Constitution. 

Writing about post-war constitutions which are estimated to 
number over fifty, a thoughtful critic has observed: 
“Liberty the constitutions could and did promise, but not 
bread and the modicum of economic security the little man 
yearns for. To him it is the plain and unadorned iruth that 
the political decisions which are vital for the well-being of 
all no longer occur within the frame of the constitution. The 
social forces move and battle extra-constitutionally, because 
the constitutions did not even attempt the required solutions.” 
Critics of the Constitution of India cannot accuse the framers of 
any lack of awareness of this problem or of not attempting to 
provide solutions for it. | 

While many of the older constitutions including that of the 
_ United States adopted the second method, namely the separation 
of powers for avoiding the evil and largely failed in their attempt, 
the Constitution of India adopts a different method, following the 
example of the Constitution of the Irish Republic. According to 
this method, the State and every one of its agencies are com- 
manded to follow certain fundamental principles while they frame 
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their policies regarding the various fields of state activity. These 
principles, on the one hand, are assurances to the people as io 
what they can expect from the State and, on the other, are direc- 
tives to the Government, Central and State, to establish and 
maintain a new “social order in which justice, social, economic 
and political, shall inform all the institutions of national life.” 
The State shall in particular, direct its policy towards securing: 

(a) that the citizens, men and women equally, have the right 
to an adequate means of livelihood; 

(b) that the ownership and control of the material resources 
of the community are so distributed as best to subserve 
the common good; 

(c) that the operation of the economic system does not result 
in the concentration of wealth and the means of produc- 
tion to the common detriment; 

(d) that there is equal pay for equal work for both men and 
women; 

(e) that the health and strength of workers, men and women, 
and the tender age of children are not abused and that 
citizens are not forced by economic necessity to enter 
avocations unsuited to their age or strength; 

(f) that childhood and youth are protected against exploita- 
tion and against moral and material abandonment. 

In short, these and other Directive Principles form a new Magna 
Carta, a charter of economic freedoms, to the under-privileged, 
ordinary man in Indian society. 

Speaking about the value of their inclusion in the Constitution, 

Ambedkar said in the Constituent Assembly: 

“The Draft Constitution as framed only provides a machi- 
nery for the government of the country. It is not a contrivance 
to install any particular party in power, as has been done in 
some countries. Who should be in power is left to be deter- 
mined by the people, as it must be, if the system is to satisfy 
the tests of democracy. But whoever captures power will not 
be free to do what he likes with it. In tie exercise of it, he 
will have to respect these instruments of instructions which are 
called Directive Principles. He cannot ignore them. He may 
not have to answer for their breach in a Court of Law. But 
he will certainly have to answer for them before the electorate 
at election time. What great value these directive principles 
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possess will be realized better when the forces of right contrive 


to capture power.” | 
Judicial Independence ea 


“Justice is the end of government,” said The Federalist. “It ever 
has been and ever will be pursued until it be obtained, or until 
liberty is lost in the pursuit.” No wonder, therefore, if justice 
has been often characterised as the primary, or even the only ideal 
purpose of government. 

The judicial function is indeed a delicate and difficult one. It 
involves the process of deciding what is just in a controversy 
between two or more contending parties. If the parties have no 
confidence in the impartiality of the judiciary, justice becomes 
an empty word. Man’s long struggle has been to live under a 


government of laws, not of men. Equal justice under law has 


for long been his cherished ideal, a system under which the same 


law is applicable to all alike. Man has in all ages been striving — 


to escape the regime that dispenses justice according io the poli- 
tical or religious ideology of the litigant or the whim or caprice 
of those who run the Government. As a consequence of this 
struggle, there was established a principle of abiding value, that no 
judiciary can be impartial unless it is independent. In fact, the 
judicial process ceases to be judicial the moment those who seek 
to judge cease to be independent of every form of external in- 
fluence. Hence/the importance of judicial independence. 

As Lord Hewart has pointed out, the independence of the 
judiciary is essential because many of the significant victories for 
freedom and justice have been won in the law courts and the 
liberties of the citizen are closely bound up with the complete 
independence of the judges. Obviously, the men who are to 
administer justice in the courts, the methods by which they are 
to be chosen, the way in which they are to perform their function, 
the terms upon which they shall hold power, these and their 
related problems become inseparably bound up with the ideal 
of judicial independence. Judicial independence acts as a safe- 
guard, not merely against the manipulations of the law for politi- 
cal purposes at the behest of the government in power, but also 
against the corruption of judicial organs of the State by bribery 
and intimidation by powerful outside interests which threaten the 
impartial administration of justice from time to time. 
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The framers of the Constitution were aware that democratic 
freedoms were meaningless in the absence of an independent 
- machinery to safeguard them. No subordinate or agent of the 
Government could be trusted to be just and impartial in judging 
the merits of a conflict in which the Government itself was a 
party. Similarly, a judiciary subordinate either to the Centre or 
_ the States could not be trusted as an impartial arbiter of conflicts 
and controversies between the Centre and the States. ‘These were 
the compelling reasons for the creation of an independent judi- 
ciary as an integral part of the Constitution and for the adoption 
of judicial independence as a basic principle of the Constitution. 

In its bid to establish complete independence of the judiciary, 
the Constitution has first erected a wall of separation between | 
the executive and the judiciary. After effecting such separation, 
it has created conditions that are conducive to making the judi- 
ciary independent. Thus, rigid qualifications are laid down {or 
the appointment of judges and provision has been made for 
compulsory consultation of the Chief Justice of India in the 

appointment of every judge of the Supreme Court and the High 
Courts. The Judges are appointed almost for life and their con- 
ditions of service cannot be altered to their disadvantage, ‘once 
they are appointed. They are given high salaries and their 
conduct is made a subject beyond the scope of discussion in the 
legislature. They can be removed from office only for proved 
misbehaviour. For this purpose, both the Houses of Parliament 
will have to pass resolutions against a judge supported by a iwo-: 
third majority of those who sit and vote and at least an absolute 
majority of the total membership of the House. 

The judiciary in India, even under the British rule, was aoted 
for its integrity and independence. Under the Constitution, its » 
position has been made doubly secure so that it can become in 
reality the most impartial arbiter of the conflicts and controversies 
which fall within its jurisdiction. Anyone can approach it to secure 
the restoration of a fundamental right whenever it is violated. 
Even a casual analysis of the hundreds of ‘decisions which ihe 
Supreme Court and the High Courts have given so far will easily 
prove that the judiciary in India is working in a spirit of ore 
tiality and in an pee scte of independence. 
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Federalism 

Federalism is. one of the most important aspects of modern 
constitutionalism. It is established all over the world perhaps, 
as the only form of political organisation suited to communities 
with a diversified pattern of objectives, interests and traditions, 
who seek to join together in the pursuit of common objectives 
and interests and the cultivation of common traditions. The basic 
objective of federalism is thus unity in diversity, devolution in 
authority and decentralisation in administration. Its sundamental 
characteristic is the division of powers between two sets of govern- 
ments—a Central Government and Local or State Governments 
—each independent of the other in its own sphere of activity. 
The framers of the Constitution turned to federalism as a solution 
of a number of problems they confronted in their attempt to 
frame a constitution for a new, united India. Particularly, they 
wanted to preserve both the “infinite variety and the innate unity” 
that animated the length and breadth of India. 

The choice of federalism as a constitutional form and as the 
basis of a national government in India was not a sudden deve- 
lopment upon the transfer of power on 15th August, 1947. It 
was there for many years and, in a limited form it was already in 
operation in British India. For the solution of the constitutional 
problem of a multi-racial, multi-lingual and multi-communal 
country like India with a vast area and a huge population, federa- 
lism was only a natural choice. Nevertheless, the framers were 
cautious to ensure that the unity they sought to establish through 
federalism was of an abiding nature, and in case of a future con- 
flict between that unity and the diversity preserved under the 
Constitution, the former should prevail over the latter. In other 
words, it was their intention to create an indestructible Union and 
the supremacy of the Union over the States in a number of 
matters vitally affecting the interests of the nation. 


Cabinet Government v 
The most distinctive*characteristic of a Cabinet System of Govern- 
ment is the complete and continuous responsibility of the executive 
to the legislature. The Cabinet is composed of the Prime Minis- 
ter, who is the chief of the executive, and his senior colleagues 
who share the responsibility with him for the formulation and 
execution of the policies of the government. In contrast to a 
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system of checks and balances as obtains under the Presidential 
system of the United States, the Cabinet System embodies the 
principle of concentrated authority under strict control. The 
Cabinet is the central shaft to which all the other agencies of 
government are geared. Individual members of the Cabinet are 
the heads of the different departments of the administration. 
Collectively, the Cabinet shapes the programme of legislation 
which is submitted to Parliament and from it emanate the broad 
and general policies. The Parliament also checks and controls 
the performance of the administration. Thus, the Cabinet sys- 
tem facilitates, on the one hand, the intimaté cooperation bet- 
ween the executive and the legislature and, on the other, ensures 
the responsibility of the executive to the legislature, the representa- 
tive of the people. 

Under the Cabinet system, the Head of the State occupies a 
position of great dignity, but practically all authority, nominally 
vested in him, is exercised by the Cabinet or the Ministry which 
assumes full responsibility for acts performed in his name. The 
unity and collective responsibility of the Cabinet are achieved 
through the Prime Minister, who is the key-stone of the Cabinet 
arch. His colleagues in the Cabinet are appointed on his recom- 
mendation and they always go out of office along with him. He 
is thus central both to the formation and the dissolution of the 
Cabinet. 

The real merit of a Cabinet system is that the executive being 
responsible to the legislature is always being watched. The 
moment it proves unequal to the task, or it goes off the track or 
flouts the will of the legislature, it can be removed from office 
by a successful vote of no-confidence. Under the modern party 
system, if the Party in office has a stable majority in the legis- 
lature, the Cabinet may wield overwhelming power, so long as 
the members of the Party are solidly behind it. Under such 
conditions, as Herman Finer put it, the Cabinet although a crea- 
ture of Parliament becomes a creature which leads its creator. 
But under different conditions, Parliament *will assert and no 
Cabinet will be able to dominate. If instability of Cabinet does 
not become chronic as was the case under the Fourth Republic 
of France, a Parliamentary executive is preferable to a Presidential 
executive whose main merit is the stability of the executive for a 
fixed period. 
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The Constitution of India has adopted as a basic principle the 
British Cabinet system almost in its entirety. The only special 
feature of the Indian Constitution which deserves special mention 
in this context is the position of the Prime Minister. The Consti- 
tution expressly gives him a distinctly superior position by making 
him the head of the Council of Ministers. In Britiain, although 
in practice the Prime Minister holds a superior position, he is, 
at least in theory, to be described as first among equals. In India, 
the Cabinet system of government under the Constitution is esta- 
blished not only at the Central level, but also in the States. In 
every State there is a Council of Ministers headed = a Chief 
Minister, just like the Prime Minister who heads the Central 
Cabinet. 

Be 


CHAPTER 3 
HISTORICAL BACKGROUND 


The East India Company —~ 

' ‘THE ORIGINS of the Constitution of the Indian Republic, to a great 
extent, are rooted in the history of India under the British rule. 
That history began with the incorporation in England of the East 
india Company in 1600, although the British had not become a 
ruling power of India until the second half of the 18th century. 
The essentially commercial character of the Company in the begin- 
ning gradually underwent a complete change in the course of a 
century and a half. The downfall of the Mughal Empire—which 
was the main unifying force in the country—by the end of the 
18th centuury, the ‘consequent disintegration of a centralised ad- 


ministration, and the rise of innumerable local rulers who rivalled - 


among themselves, provided the Company with an opportunity io 
enter the field of Indian politics. The victory of the Company’s 
forces in the battle of Plassey in 1757 against, Suraj-ud-Doula, 
the Nawab of Bengal, had laid the founpaien of the British Em- 
pire in India. 

As the company began to transform itself from a commercial 
concern into a territorial power, there was a corresponding change 
in the attitude of the British Parliament toward it. Through a 
series of enactments the Parliament increased its control over the 
affairs of the Company in India. The Regulating Act, 1773, the 
Pitt’s India Act, 1784, and a series of Charter Acts that followed 
them are important in this connection. The net result of these 
enactments was the emergence of a highly centralised British 
administration in India. 


The Revolution of 1857 — 
The revolution of 1857 which had been characterised by the Bri- 
tish as the “Sepoy Mutiny” was, on the one hand, an abortive 
attempt to oust the foreign ruler, and, on the other, a valiant 
protest against the autocratic and irresponsible character of the 
government that prevailed in India. It also exposed the utter in- 
capacity of the Company to handle the government of a vast 
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territory, in spite of a certain amount of control by the British 
Parliament. There was an uproar in England against the conti- 
nuance of the Company’s rule in India any further. As a result, 
in 1858, the Government of British India was transferred from 
the Company to the British Crown. This, indeed, was a land- 
mark in the political evolution of India. 


‘The Emergence of Bureaucratic Government A 
When the Crown assumed direct responsibility for the Government 
of India in 1858, all powers—legislative, administrative and finan- 
cial—came to be centralised in the Secretary of State for India and 
his Council on behalf of the Crown. As a necessary consequence, 
in India also, power came to reside in the hands of the Governor- 
General in Council and it was exercised through a vast net-work 
of officials spread over the whole country. The resulting form of 
administration has been called “Bureaucratic Government”. 

In this form, the administration was carried on by a hierarchy or 
gradation of officers, the lower officers being the agents of and, 
therefore, entisely responsible to those superior to them. At the 
top of this bureaucratic hierarchy stood the Secretary of State for 
India and his Council responsible to the British Parliament for the 
administration of India. Below him was the Viceroy and 
Governor-General of India who was at the head of the Indian 
administration and the “man on the spot”. Then came a num- 
ber of Governors, Lieutenant-Governors and Chief Commissioners 
who were at the head of various classes of Provinces into which 
the country was divided and who were the agents of and, there- 
fore, responsible to the Governor-General in Council. Finally, 
within the Provinces a more or less uniform system of administra- 
tion came to be established, the unit of which was the District. 
The chief executive officer of the District was the Collector- 
Magistrate or the Deputy Commissioner. Thus, the whole sys- 
tem from top to bottom was well-knit and, therefore, highly cen- 
tralised and behaved like an unbreakable steel-frame with all the 
characteristics of a» full-fledged autocracy. 


Movement toward Decentralisation 
The defects of this highly centralised system of administration had 
become obvious even before the process of centralisation itself 
was complete. The realisation of this provided an impetus to 
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give a start to an opposite process—a process of decentralisation 
as between the Central and the Provincial Governments. The 
rapid growth of communications, the introduction and spread of 
English education, the assimilation of western ideas of Parlia- 
mentary Government by Indians and the consequent modernisa- 
tion of their outlook, all these must have been contributory forces. 
for the introduction of this new process of decentralisation and 
the gradual change in the tone and character of the British Indian 
Government. If one word could summarise the most striking 
characteristic of the British administration in India prior to 1858, 
that was “centralisation”. Similarly, if one word could sum up 

the post-1858 administration of the British in India, it was 
“decentralisation” which gradually led the way for the introduction 
of a federal system of Government as embodied, first, in the Con- 
stitution Act of 1935, and then in the Constitution of the Indian 
Republic in 1950. 


The Stages of Decentralisation ee 

The process began with the passing of the Indian Councils Act 
in 1861 which, for the first time, introduced the principle of con- 
sultation in the Indian political scene by the British rulers. How- 
ever indirect and unsatisfactory the nature of that consultation 
might have been, it sought, for the first time, the co-operation of 
the Indian people in the administration of the country. It was a 
movement in the right direction. 

The Minto-Morley Reforms of 1909 tried to mitigate the evils 
of bureaucracy in two ways: first, by further decentralising the 
existing authority through encouragement of local self-government | 
and giving wider powers to the Provincial governments and, 
secondly, by enhancing the powers of the Legislative Councils and 
increasing Indian representation in them. The Act of 1909 was 
essentially of an evolutionary character extending the application 
of the principle already enunciated. It was only a mild response 
to the moderate character of the political demands made during 
the pre-1909 period by Indian nationalism. However, when put 
to test, it created only disillusionment. The extent of decentra- 
_ lisation embodied in the Act was not sufficient enough to modify 
the character of British Indian bureaucracy to the extent demanded 
by public opinion. The agitation for greater share in the adminis- 
tration continued unabated. 
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A series of developments, both in India and abroad soon after, 
created a favourable situation to the Indian cause. Of these, the 
outbreak of the first World War was the most important. Britain 
was anxious to enlist Indian support in the war effort. Conse- 
quently, the British Government announced its new policy ioward 
India. That policy envisaged the increasing association of Indians 
in every branch of the administration with a view to the gradual 
development of self-governing institutions. Closely following 
upon the announcement, Montagu, the then Secretary of State, 
visited India and in consultation with Lord Chelmsford, the 
Governor-General, drew up a report on Indian Constitutional 
Reforms, popularly known as the Mont-Ford Report. On the 
basis of the Report, a new Act was passed by the British Parlia- 

ment—the Act of 1919. | 
: - The Government of India Act of 1919 and Dyarchy fl 
The Act was based on the principles set forth in the above Report. 
It had two important features. First, it envisaged the maximum 
amount of decentralisation through the division of authority bet- 
ween the Central and the Provincial Governments in the’ various 
fields of administration and, secondly, the introduction of 
“Dyarchy” in the Provinces, a division of the executive power bet- 
ween the Indian representatives and the British advisers of the 
Governor. 

The principle of division of authority between the Centre and 
the Provinces was that subjects of all-India importance were to 
be allotted to the Central Government and matters which were of 
predominantly local interest to the Provincial Governments. It 
must be noted, however, that the division was not as rigid as it is 
in a federation. This is clear from the fact that the Central 
Legislature was competent to legislate on Provincial subjects. In 
other words, there was still no federal principle in operation and 
the Government of India still remained essentially unitary in form 
and substance. Nevertheless, the powers that were given to the 
Provinces in matters of legislation, finance and administration 
were substantial. ° 

In spite of all the decentralisation ania some democratisation 
brought about by the Act of 1919, the results, as evidenced 
through its working, did not enthuse the people. Instead, there 
was widespread dissatisfaction and all-round disappointment. 
The chief reason for this was the failure of dyarchy as a consti- 
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tutional experiment. The most important feature of the Act of 
1919 was the introduction of dyarchy in the Provinces. When 
put to the test of practice, it was found that there was no substan- 
tial transfer of power to the representatives of the people. The 
entire scheme of the Act was bound to fail in the absence of co- 
operation from the “Swarajists” who formed the majority group 
in most of the Provincial Legislatures. But even those optimists 
like the “Liberals”, who gave a fair trail to the Act, found it want- 
ing in the essentials of a responsible government and were, there- 
fore, terribly disappointed. 7 


Demand for Complete: Transfer of Power wr 

The result was the emergence of a new spirit, zeal and unity of 
the educated classes under the leadership of the Indian National 
Congress. The non-violent non-cooperation movement started 
by Gandhiji gathered momentum and assumed the shape of a full- 
fledged agitation for complete transfer of power to Indian hands. 
Every one felt the need of a new constitution which would suit the 
needs and conditions of India. The only difference’of opinion was 
as to the nature of the new Constitution, whether it should be 
federal or unitary in structure. 

The Simon Commission, which was appointed by the British 
Government in 1927 to report on constitutional reforms in India, 
had recommended against an all-India federation. The Nehru 
Committee, an Indian parallel to the Simon Commission, and ap- 
pointed by the Indian National Congress, onthe other hand, had 
recommended the formation of such a federation. Powerful 
| spokesmen of the Indian Princes, too, had expressed themselves 
in favour of an all-India federation. The British Government, 
who were undecided for a time, discarded the Report of the Simon 
Commission and expressed themselves also in favour of establish- 
ing a federation for India as a solution to the constitutional pro- 
blem. To facilitate the formation of the federation by drawing 
up a constitution, a series of conferences were held in. London 
known as the Round Table Conferences. r 

The Indian National Congress, on account of serious differences 
with the British Government with regard to the nature of self- 
government that was to be established in India under the proposed 
constitution, withdrew itself from these deliberations. But the 
British Government was bent upon imposing a new constitution 
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on India. With this object in view, they introduced a new Bill 
in the Parliament which, after prolonged discussions and delibera- 
tions, was finally passed in 1935 and became the Government of 
India Act, 1935. | 


The Constitution Act of 1935 ee ) 

There were two very important provisions in the Government of 
India Act, 1935, which deserve special mention. They were 
(1) the introduction of a federal polity in India, and (2) the 
establishment of Provincial autonomy in the British Indian Pro-— 
vinces. Both these were radical changes. In place of the old ~ 
unitary form of government the new federal form was to bring _ 
in both the British Indian Provinces and the Indian States int 
one organic union embracing the entire country. Both the F 
vinces and the States were to function as constituent units of i F 
federation, the former self-governing and the latter self-acting. — 

The all-India federation that was contemplated by the Act did 
not, however, materialise during the period of its operation. All 
that was effected by the Act was only a semi-federation of the 
British Indian Provinces. Still the change was of great signi- 
ficance. “In the words of the first Chief Justice of India, Sir 
Maurice Gwyer, * ‘there came into being in place of the pre-existing 
Provinces which were under the tutelage of the Central Govern- 
ment, eleven autonomous States, pulsating with a vigorous life of 
their own and dividing with the Government of India the legisla- 
tive and executive powers of government, that is to say, a federa- 
tion of the eleven British Indian Provinces associated together in 
an organic union.” 


| Provincial Autonomy A. 
April Ist of 1937 marked a historic event when constitutional pro- 
gress in India recorded the beginning of a new chapter. General 
elections under the Constitution Act were already over in all the 
eleven Provinces and responsible governments were installed in 
every one of theni by that date. The Congress Party which 
secured overwhelming majority in seven Provinces was entrusted 
with the administration in those Provinces and in the remaining 
ones coalition governments controlled the administration. 
Despite all the misgivings expressed about the new set-up, it 
must be admitted that the Ministries in the Provinces functioned 
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with remarkable success. There was a spirit of accommodation 
both on the part of the British Governors in the Provinces who 
were at the head of the administration and the Indian leaders who 
accepted office and wanted to give a trial to the new experiment 
in constitutionalism. The result was a smooth and efficient func- 
tioning of governments in the Provinces according to the well- 
known principles of parlimentary democracy. However, this was 
destined to be a shortlived experiment as events with far-reaching 
consequences were developing in the horizon of international poli- 
tics with their inevitable impact on India. 


The Impact of the Second World War eA 

The outbreak of the Second World \ War in September, 1939, 

_ created a first class constitutional crisis in India threatening the 
very foundation of the existing responsible government in the 
ls Provinces. The crisis was precipitated by the short-sighted policy 
of the British authorities who were then at the helm of affairs in 
the country. The Governor-General, Lord Linlithgow, made an 
automatic declaration of war on Germany following a similar one 
in the British Parliament by the Prime Minister of Great Britain. 
The high-handed behaviour on the part of the Governor-General 
gave an unexpectedly. rude shock to the popular Ministries in the 
British Indian Provinces. It was not the declaration of war as 
such that shocked them, but the manner in which it was done. 
The British bureaucracy never thought that it was necessary for 
them even to consult the popular political forces in. India before 

- committing the country to a world war. The importance of this 
action can be fully realised if we consider the cases of British 
‘Dominions like Canada, Australia and South Africa which, instead 
of making automatic declaration of war, submitted the matter to 
their respective Parliaments for decision. It was only at the will 
of their Parliaments that they could commit themselves io the war. 
The Governor-General’s autocratic action led the Indian leaders 

to the inevitable conclusion that Britain still considered India only 
as one of her colonies. It was their duty to fight that disgraceful 
position and. establish the complete independence of the country. 
In a statement-issued by the Working Committee of the Indian 
National Congress on September 14, 1939, it said among other 
things: “If Great Britain fights for the maintenance and exten- 
sion of democracy, then she must necessarily end imperialism in 
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her. possessions and establish full democracy in India and the 
Indian people must have the right of self-determination by framing 
their own constitution through a Constituent Assembly. A free 
democratic India will gladly associate herself with other free 
nations -for mutual defence against aggression.” Therefore, it 
was only a natural consequence of their renewed determination 
to fight for their independence that they tendered the resignation 
of their offices in the Provincial administration. But the 
Governor-General and his henchmen in India wanted to impose 
their dictatorial will on the people of India even against their will. 
An emergency was declared all over India and the administration 
of the whole country was concentrated into the hands of the 
Governor-General through the Governors and the Indian Civil 


Service. A series of new emergency Ordinances were passed io — 


meet any opposition from the popular forces in the country. Most 
of the national leaders had been arrested and sent to jail. Pro- 
vincial autonomy, which was the foundation of the limited federal 
system that existed under the Constitution Act was no more a 
living constitutional feature but only a dream of the past. Indian 
administration, once again, was pressured into the all-India steel- 
irame of the old centralised saab ins 


Se Cripps Mission | 
The first two years of the war were the most disastrous for Great 
Britain during the whole of her history as a world power. Not 
only that Britain was fighting for her life at home against German 
air attacks but she was also losing her colonies in the East to 
Japan which was almost at the doorstep of the Indian Empire. 
These set-backs compelled her to revise the British policy towards 
India. With this end in view, Sir Stafford Cripps was sent to 
India on a special mission for finding a “just and final solution” 
of the constitutional crisis. 

The Cripps Mission envisaged complete transfer of power to 
Indians after the war, and partial transfer during the war. In 
return for this, Britain wanted the Indian leaders to support and 
work wholeheartedly for the prosecution of the war. The Indian 
National Congress declining the “Cripps Offer” declared that the 
essential condition was the freedom of India without the realisation 
of which the hearts of millions of Indians could not be illumined 
nor could they be moved into action. This the British Govern- 
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ment was not prepared for and, therefore, the Cripps Mission 
failed. 


The Quit India Resolution 
Soon after the failure of the Cripps Mission the All India Congress 
Committee met at( Bombay in August, 1942, and adopted ihe 
famous “Quit India” Resolution for the inimediate ending of the 
British rule in India. Gandhiji was the pilot who led the Con- 
gress Committee in adopting this resolution. Among other 
things, the Resolution said: 

. The Committee is of opinion that the ieornesiiale end- 
ing of British rule in India is an urgent necessity, both for the 
sake of India and for the success of the cause of the United 
Nations. The continuation of that rule is degrading and en- 
feebling India and making her progressively less capable of 
defending herself and of contributing to the cause of world 
freedom. 

The freedom of India must be the symbol of and the prelude 
to the freedom of all other Asian nations under foreign domi- 
nation. Burma, Malaya, Indo- China, the Dutch Indies, Iran 
and Iraq must also attain their complete freedom. 

- “The Committee is of opinion that the future peace, security 
and orderly progress of the world demand a world-federation — 
of free nations and on no other basis can the problems of the 
modern world be solved...... An independent India would 
gladly join such a federation and co-operate on an equal basis 
with other countries in the solution of international problems.” 
The British Government in reply at once arrested all the Con- 
gress leaders and banned all Congress organisations throughout 
India. The arrest of the leaders of the nation provoked a wide- 
spread revolution in India, known as the August Revolution. 
Thousands became prey to the onslaughts of the British Police 
forces in India and the war-efforts of the Government were seri- 
ously hampered by the apathy of the public. However, the 

August Revolution was suppressed with an tron hand. 

al 

(The Simla Conference > ae 
Victory for the Allies came in Europe in May, 1945. Three 
years had passed since the Cripps Mission. All this time the 
national leaders were in jail. In June, 1945, the Governor- 


40 INDIA. 8S’ CONSTITUTION 


General announced the release of the Congress leaders as a pre- 
paratory measure for negotiations with them. A conference was 
called, soon after, at Simla where all the leading political parties 
took part. But it could not arrive at any agreed solution. Im-. 
mediately after this, Lord Wavell, the then Governor-General, 
visited England where there had taken place tremendous political 
changes due to the defeat of the Conservative Party in the general 
elections and the formation of the Labour Government. On his 
return to India in September, 1945, Lord Wavell announced the 
determination of the British Government to go ahead with the 
hope of bringing India to self-government speedily. 


Parliamentary Delegation La 

In February, 1946, the British Prime Minister, Clement Attlee, 
announced in the House of Commons that a Parliamentary Delega- 
tion would visit India with a view to meeting the national leaders 
and discuss the various problems connected with self-government | 
in India. The Delegation, consisting of members of Parliament 
belonging to adl important parties, visited India soon after and 
spent over four weeks in the country. This paved the way of — 
further progress in Indo-British understanding regarding India’s 
constitutional problem. By this time, the Labour Government 
was convinced of the imperative necessity to grant India complete 
self-government. Prime Minister Attlee declared in the House — 
of Commons on March 14, 1945, that while he hoped that the 
Indian people might elect to remain in the Commonwealth, they 
had a right to elect for independence. He recognised the obliga- 
tion of Britain to help to make the transition as smooth and 
easy as possible. To translate this promise into reality a Cabinet — 
Mission was sent to India immediately following the above 
announcement. 


Proposals of the Cabinet Mission ~ 
The Cabinet Mission consisted of three members of the British 
Government—Sir Stafford Cripps, Lord Pethic Lawrence and 
Mr. A. V. Alexander. From the third week of March to the 
middle of June the three British Ministers had a series of con- 
ferences with all the important political leaders of India repre- — 
senting every important party. Toward the end of their stay in 
India they announced their plan regarding the future political 
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set-up of India, known as the Cabinet Mission Plan. ‘The Plan, 
while rejecting the demand of the All India Muslim League for 
partition of the country and establishment of a fully sovereign 
Pakistan, envisaged a confederation consisting of three groups of 
autonomous states vesting the powers of three departments— 
Defence, External Affairs and Communications—in a Central 
Government and all the remaining powers with the groups them- 
selves. Each of the groups was free to have a separate consti- 
tution of its own choice, thus giving ample ‘scope for both the 
leading religious. groups, Hindus and Muslims, to live unitedly 
~but, at the same time, to enjoy complete autonomy in areas where 
they were in a majority. The Plan had two parts, namely, a long- 

_ term programme and a short-term one. While the former was 
concerned with the future political set-up on a permanent basis, 
the latter was intended to establish an immediate Indian Interim 
Government. 

The Muslim League accepted both parts of the Plan while the 
indian. National Congress decided that it wguld unreservedly ac- 
cept only the long-term programme. As a result, later on, the 
Muslim League rejected the Plan as a whole and declared that 
it would resort to direct action*to achieve its own demands. 
Meanwhile, elections in the British Indian Provinces were com- 
pleted and the Provincial autonomy scheme of the Constitution 
Act of 1935 was given effect to by forming popular Ministries in 
all the Provinces. But the question of forming an interim Cabinet 
at the Centre still remained unsolved. As a temporary measure, 
a Caretaker Government of senior Civil Service officials was torm- 
ed by the Governor-General toward the end of June, 1946. 


Formation of the Interim Government 
While Lord Wavell was exploring the possibilities of bringing the 
rival parties to some agreement, the announcement of the Muslim 
League to start direct action had serious and far-reaching reper- 
cussions all over India. Communal tension was mounting up day 
after day, resulting in the outbreak of communal disturbances, 
starting first at Bombay on July 1, 1946, and spreading to other 
parts like a violent conflagration. On August 12, 1946, Lord 
Wavell invited Pandit Jawaharlal Nehru to consider proposals for 
the formation of an interim Government at the Centre. The 
discussions bore fruit by the Interim Government coming into being 
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on the 2nd of September. 

But in the meantime, resort to direct action by the Muslim 
League had already resulted in wide-spread communal disturb- 
ances of a magnitude unprecedented in India. Even the Muslim 
League nominees joining the Interim Government, a few weeks 
later, did not bring the situation to normalcy. 


The Mountbatten Plan cote 

It was felt all over the country and in England that events in India 
were moving so fast and in so dangerous a direction that a catas- 
trophe was imminent if immediate action was not forthcoming. 
The British Government thought that Lord Wavell was not equal - 
to the situation and, therefore, they appointed Lord Louis Mount- 
batten to succeed him as the Governor-General. On February 
20, 1947, the British Government made a historic announcement 
declaring their intention to transfer power to responsible Indian 
hands not later than June,, 1948. Lord Mountbatten, immediate- 
ly after assumption Gof office, plunged himself into prolonged 
“negotiations with party leaders. He found that the only solution 
to bring to an end the orgy of communal violence and bloodshed — 
lay in the immediate transfer of power to Indian hands. With a 
view to facilitating this transfer, and at the same time to accom- 
modate the rival claims of the two leading communities, he de- 
vised the plan of partition of the country into India and Pakistan. 
It was according to this Plan that the Punjab and the Bengal 
Provinces were partitioned between the two new Nations. 


The Indian Independence Act, 1947 

The Mountbatten Plan was finally accepted by the two leading 
parties in India and also the British Government. The decision 
to effect the transfer of power earlier than June, 1948, was an- 
nounced in the British Parliament in June, 1947. Accordingly, 
the Indian Independence Act was passed providing for the setting 
up of a Dominion of India and a Dominion of Pakistan on August 
15, 1947. Thus om that historic day, August 15, 1947, at zero 
hour, the two new Dominions of India and Pakistan were born 
restoring the political freedom of four hundred millions consti- 
tuting one-fifth of the human race. 
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Position of the Indian States ' 

When the British left India in August, 1947, politically, India 
was divided between British India and Tpdian India. The tormer 
consisted of nine Governor’s Provinces, five Chief Conynissioner’s 
Provinces and certain other areas like the tribal areas, the frontier ~ 
regions and the Andaman and Nicobar islands. The latter con- 
sisted of over 500 Indian States. Of these, over a hundred were 
major States. They included States like Hyderabad, Kashmir, 
Mysore, Travancore and Baroda. Barring a few exceptions, the 
Governments of these States were autocratic. Some of them re- 
sembled the feudal principalities of medieval Europe. A large 
number of them could not be really called States as they were too 
small in size and too poor in resources. Yet they all became 
sovereign States on the 15th of August, 1947, as the paramountcy 
of the British Crown over them lapsed on that date. According 
to the British Prime Minister, these States were completely in- 
dependent and were free to join either of the two Dominions, India 
or Pakistan, as they chose. 

It was inconceVable of these States remaining separate, 
independent entitieS~ Their choice lay in joining and becoming an 
integral part of either of the two new Dominions. Geographical 
and political considerations had much to do with their choice. 
The wishes of the people of these States also had great influence 
in deciding this issue. Except for a few which acceded to Pakis- 
tan, all the Indian States joined the Dominion of India and helped 
the unification of the country for the first time in several hundred 
years. 


Accession of the States and Territorial Readjustment 

The accession of these States to the Indian Dominion set in motion 
‘a new movement for territorial readjustment. It was a two-fold 
operation, integration and merger. By the process of integra- 
tion, two or more States joined together to form one viable ad- 
ministrative unit. Such States as Rajasthan, Travancore-Cochin 
and Saurashtra of the Indian Union of 1950 are the result of the 
process of integration. By the process of merger, many small 
States merged themselves in the neighbouring Provinces to become 
their integral parts. The merger of Seraikella and Kasravan 
States in Bihar, Orissa Feudatory States in Orissa and Pudukkotah 
in Madras are examples of this. 
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The process of integration and merger had remarkably 
results. First, the number of State units in the Indian Union was 
brought to sixteen from about six hundred. Of these sixteen, 
nine were called Part B States under the original Constitution in 
1950 and the remaining seven as Part C States. Secondly, the 
process helped the introduction of representative and responsible 


governments in these areas. Thirdly, even though India had been | 


partitioned into India and Pakistan, the new India became a well- 


knit Union providing for the formation of a federal constitution — 


with a strong Central Government.' This magnificent achieve- 
- ment was the result of the vision and constructive statesmanship 
of Sardar Vallabhbhai Patel who had been one of the chief archi- 
tects of Republican India. 

Decision to Become a Republic ey 
India did not remain a Dominion of the British Commonwealth 
of Nations for long. The Constituent Assembly decided in May, 


i949, that India should become a Republic. It was also decided ~ 


* 


that she should continue to remain a member of the Common- a 


wealth of Nations (no more British Commonwealth) and recog- a 


nise the monarch of England as the symbolic head of the 


Commonwealth. It is interesting to note that this decision is not _ 


embodied in the Republican Constitution of India but rests merely 
on an understanding between India and other members of the 
Commonwealth. 


The Constituent Assembly 

Even before the complete transfer of power that was effected by | 
the Indian Independence Act, 1947, a Constituent Assembly had 
been set up in order to draw up a new constitution for India. 

This was done on the basis of the agreement between the Cabinet 
Mission and the major Indian political parties in 1946. It was 
also decided that elections to the proposed Constituent Assembly 
should be indirect, so that all possible delay in the convening of 
the Assembly could be avoided. Accordingly, members to the 
Constituent Assembly were elected by the elected Legislative As- 
semblies of the Provinces. A total of 292 seats were allotted to 
the British Indian Provinces and 93 seats, in addition, were set 


1 Further reorganisation of the States leading to the present set-up is j 


dealt with in the next chapter. 
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apart for the Indian States’ representatives in the Assembly. 
Thus, the total membership of the Constituent Assembly was 385. 


It was this body that was entrusted with the framing of the new 


Constitution. 
At the time it was first convened, the Constituent Assembly was 


not a sovereign body. This was because it was subject io the 


final authority of the British Parliament. But the Indian In- 


dependence Act of 1947 brought about a complete change in its 
character and made it a sovereign body. On August 14, 1947, it 
reassembled to assume power on behalf of the Government of 
India. 

The members of the Constituent Assembly were not selected 
ourely on a party basis, but were drawn from all walks of life and 
represented almost every section of the Indian people. They in- 
cluded some of the most leading personalities of Indian public 
life. The moving spirit of the Assembly was Jawaharlal 
Nehru, the first Prime Minister of free India. Rajendra 
Prasad was its President. Vallabhbhai Patel was one of the most 
important among the leading lights. While these leaders had con- 


tributed more than all others for the formulation of the basic 


principles of the Constitution, it was the Drafting Committee, 


_headed by B. R. Ambedkar, which was in charge of its draft- 
ing. Ambedkar was ably assisted in the task of constitution- 


aa 


making by the other members of the Drafting Committee among 
whom Alladi Krishnaswami Aiyar, N. Gopalaswami Ayyangar, 
K. M. Munshi and T. T. Krishnamachari were the most prominent. 

The brick and mortar of the structure were provided by the 
reports of the Union Powers Committee, the Union Constitution 
Committee, the Provincial Constitution Committee, the Advisory 
Committee on Minorities and Fundamental Rights, the Committee 
on Chief Commissioner’s Provinces, the Committee on Financial 
Provisions of the Union Constitution and the Advisory Committee 
on Tribal Areas. But the final shape and form were given by 
Dr. Ambedkar and his colleagues in the Drafting Committee. 

It took two years, eleven months and seventeen days for the 
Constituent Assembly to finalise the Constitution since its first 
meeting on the 9th of December, 1946. During this period, it 
had eleven sessions and 165 days of actual work. The Draft 
Constitution had 315 Articles and 13 Schedules. The final ‘orm 
of the Constitution, as it was originally passed in 1949, had 395 
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Articles and 8 Schedules. This shows that the original draft had 
undergone considerable changes. In fact, there were notices for 
~ over 7,000 amendments to the Draft Constitution. Of these 
2,473 were actually moved, debated and disposed of. This alone 
should show the manner in which the Assembly conducted its 
business. To anyone who goes through the proceedings of the 
Assembly, it will be abundantly clear that it was indeed a great 
democratic exercise. Discussion was encouraged to the maxi- 


mum. There was great tolerance of criticism and no impatience _ 


with long drawn-out debates, no attempt to hustle through, no 
endeavour at imposition. It was a full-fledged democratic pro- 
cedure of which Indians can be proud. 

in its final form, the Constitution was passed and adopted by } 
the Assembly on the 26th of November, 1949. However, the 
Constitution was inaugurated only on the 26th of January, 1950, 
which has become the Republic Day of India. 


CHAPTER 4 
THE PREAMBLE 


EVERY constitution has a Preamble with which it begins and which 
embodies its objectives or basic purposes. The framers of the 
Constitution in this respect were in a most happy position. For, 
here was an opportunity for them to give expression to the dreams 
of a new order they had been dreaming of for years. Naturally, 
they were eager to draw up a Preamble which embodied the funda- 
“mental principles of that new order. | 
From a strictly legal point of view, the importance of a preamble 
is limited. It cannot qualify the provisions of the enactment so 
long as its text is clear and unambiguous. But if the statute is 
ambiguous, the preamble can be referred to in order to explain 
and elucidate it as “it is a key to open the mind of the makers 
of the Act and, the mischiefs they intended to redress.” The 
Supreme Court of India is substantially in agreement with this 
position. | 
The Preamble of the Constitution of India reads as follows: 
“We, THE PEOPLE OF INDIA, 
having solemnly resolved to constitute India inio a 
SOVEREIGN, DEMOCRATIC REPUBLIC 
and to secure to all its citizens: 
JUSTICE, social, economic and political; 
LIBERTY of thought, expression, belief, faith and worship; 
EQUALITY of status and of opportunity; 
and to promote among them all 
FRATERNITY assuring the dignity of the individual and the ~ 
unity of the nation; 
IN OUR CONSTITUENT ASSEMBLY this twenty-sixth day 
of November 1949 
do HEREBY ADOPT, ENACT, AND GIVE TO OUR- 
SELVES THIS CONSTITUTION.” 
" The sentiments expressed in the Preamble were those described 
by Jawaharlal Nehru in the Objectives Resolution which he moved 
in the Constituent Assembly in its first session and which the 
Assembly adopted unanimously. But Nehru’s resolution itself 
had taken shape out of what had been already said many times 
| 49 | 
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by Mahatma Gandhi. In 1931 when Gandhiji was standing on 
the deck of a ship taking him to London, as the spokesman and 
representative of nationalist India to the second Round Table 
Conference, he was asked by a newspaper correspondent as io © 
what, constitution he would bring back if he could help it. 
Gandhiji’s reply is worth reproducing here: 
“IT shall strive for a Constitution, which will release India 
from all thraldom and patronage, and give her, if need be, the 
right to sin. I shall work for an India, in which the poorest 
shall feel that it is their country in whose making they have an 
effective voice; an India in which there shall be no high class — 
and low class of people; an India in which all communities 
shall live in perfect harmony. There can be no room in such 
an India for the curse of un-touchability or the curse of intoxi- 
cating drinks and drugs. Women shall enjoy the same rights 
as men. Since we shall be at peace with all the rest of the 
world, neither exploiting nor being exploited, we should have ~ 
the smallest army imaginable. All interests not in conflict with 
the interests of the dumb millions will be scrupulously res- 
pected, whether foreign or indigenous. Personally, I hate dis- 
tinction between foreign and indigenous. This is the India of 
my dreams.” 
It is not an exaggeration to say that not only in the Preamble 
but throughout the Constitution, there is a perceptible vibration — 
of the Gandhian concept of independent India. 

Reading through the Preamble, one can see the purposes That 
it serves, namely, the declaration of (1) the source of the Consti- 
tution, (2) a statement of its objectives and (3) the date of its 
adoption. 

The opening words of the Preamble emphasise the ultimate 
authority of the People from whose will the Constitution emerges. 
Most of the modern constitutions emphasise the same principle. — 
Since the Constituent Assembly “enacted and adopted” the Con- 
stitution in the name of the people of India, the question has been 
asked whether the Assembly was really representative of the peo- 
ple of India. “Does the Constitution reflect the will of the people 
of India?” This question was raised both within and outside the 
Assembly. Notice of a motion to this effect was given by a mem- 
ber of the Assembly who asked the House to adjourn the discus- 


sion on the Draft Constitution altogether and called for a new © | 
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House on the basis of adult franchise to be elected, claiming that 
such a House alone should deal with the framing of the Consti- 
tution. The motion was, however, rejected by the Assembly as 
there was. no one to support it. 

The circumstances under which the Constituent Assembly came 
into being will show that it was impracticable to constitute such 
a body in 1946 with adult suffrage as its basis. No part of the 
country had the experience of adult suffrage. To prepare an 
electoral roll on the basis of adult suffrage for the country and to 
hold elections on that basis would have certainly taken a number 
of years. It was rightly thought unwise to postpone the task of 
‘constitution making until such an election was held. At the same 
time the necessity for having a new Constitution made by Indians 
to suit the conditions and circumstances in the country was keenly 
felt. This was the main justification for accepting the Cabinet 
‘Mission Plan for constituting sh “hacongeaages through: indirect 
election. 

If the time factor was the main consideration in 1946, one might 
ask the questiom: “What prevented the Constitution being re- 
ferred to the people through a referendum in 1950 for their ap- 
proval?” Such a procedure would have established the popular. 
character of the Constitution despite the fact that the Assembly 
was not elected on a popular basis. Here again, the answer is 
simple. To conduct a nation-wide referendum. involving some 

180 million voters was indeed a task which involved elaborate 
preparation and enormous expense. But the effect of such a 
referendum was soon provided by the First General Elections of 
1951-52 conducted under the new Constitution on the basis of 
adult suffrage. In that election some of the leading Opposition 
Parties had declared that if they returned to power, they would 
scrap the present Constitution and write an altogether new 
one. -But the results of the election proved beyond any doubt 
that the Constituent Assembly although elected indirectly, was a 
fully representative body and the Constitution .was an instrument 
of the popular will. For, not only were those Parties who op- 
posed the Constitution severely defeated at the polls, but almost 
every member of the Constituent Assembly who stood for election 
was returned to the new Parliament of India or a State Legislature 
with convincing majorities. The talk of scrapping the Consti- 
tution has not been heard since then, and today, every political 
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party in the country is wedded to the principle of supporting and 
upholdng the Constitution and to working within its four corners 
if elected to power. No one will seriously challenge today what 
Ambedkar said on the floor of the Constituent Assembly in 1949: 


“I say that this Preamble embodies what is the desire of every » 


member of the House, that this Constitution should have its root, 
its authority, its sovereignty from the people. That it has.” 
The Preamble proclaims the solemn resolution of the people of 
India “to constitute India into a sovereign, democratic republic.” 
India had already ceased to be a dependency of the British Em- 
pire by the passing of the Indian Independence Act, 1947. From 
the 15th of August, 1947, to the 26th January, 1950, her political 
status was that of a Dominion in the British Commonwealth of 
Nations. But with the inauguration of the present Constitution, 


India became “‘a Sovereign Republic” like the United States of © 


America or the Swiss Republic. However, India is still a mem- 
ber of the Commonwealth of Nations. This peculiar position is 
the result of an agreement reached at the Commonwealth Prime 
Ministers’ Conference in London in April 1949. There, India 
made a declaration to the effect that notwithstanding her becom- 
ing a sovereign independent Republic, she would continue “her 
full membership of the Commonwealth of Nations and her ac- 
ceptance of the King [of England] as the symbol of the free 
association of the Commonwealth.” But it is to be noted in this 
connection that this declaration was extra-legal. There is no 
mention of it in the Constitution of India. It is a voluntary 
declaration which indicates a free association with no legal obliga- 
tion. Its acceptance of the King (or Queen) of England as a 
‘symbolic head of the Commonwealth does not create any 
allegiance of the citizens of India to the King of England. 
Hence this voluntary association of India with the Commonwealth 
does not affect her sovereignty in any manner and India could cut 
off that association as easily as it had been declared. 
The term “democratic” is comprehensive. In a narrow political 
sense it refers only to the form of Government, a representative 
and responsible system under which those who administer ‘the 
affairs of the State are chosen by the electorate and accountable to 
them. But in its broadest sense, it embraces, in addition to poli- 
tical democracy, also social and economic democracy. The term 
“democratic” is used in this sense in the Preamble. 
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The term “republic” implies an elected head of the State. A 
democratic State may have an elected or a hereditary head. Bri- 
tain is perhaps the best example of the latter type. There, ihe 
monarch, a hereditary ruler, is no hindrance to democratic govern- 
ment as the real power of the State is in the hands of the repre- 
sentatives of the electorate. Under a republican form, on the 
contrary, the head of the State, single or collective, is always 
elected for a prescribed period. For example, in the United States 
the head of the State and Chief Executive—the President—is elect- 
ed for a fixed period of four years. In Switzerland, on the other 
hand, a collegium of seven members is elected for a period of 
seven years to constitute the Executive. By deciding to become a 
republic, India has chosen the system of electing one of its citizens 
as its President—the head of the State—at regular intervals. . 

The Preamble proceeds further to define the objectives of the 
Indian Republic. These objectives are four in number; Justice, 
Liberty, Equality and Fraternity. Justice implies a “harmonious 
reconcilement of individual conduct with the general welfare of 
society.” The essence of justice is the attainment of the common 
- good. It embraces, as the Preamble proclaims, the entire social, 
economic and political spheres of human activity. 

The term “liberty” is used in the Preamble not merely in a 
negative but also in a positive sense. It signifies not only ihe 
absence of any arbitrary restraint on the freedom of individual 
action but also the creation of conditions which provide the essen- 
tial ingredients necessary for the fullest development of the per- 
sonality of the individual. Since , society is’ constituted of 
individuals, social progress depends on the progress of the 
individual. Hence it is the interest of society to ensure the maxi- 
mum liberty of thought and action of the individual commensurate 
with social conditions and circumstances. 

Liberty and equality are complementary. Equality does not 
mean that all human beings are equal mentally and physically. It 
signifies equality of status, the status of free individuals, and 
equality of opportunity. As the French Revolutionaries proclaim- 
ed: “Men are born and remain free and equal in rights. Social 
distinctions are based: only upon public utility.” Equality of 
opportunity implies the availability of opportunity to every one 
to develop his or her potential capacities. The declaration of the 
Rights of Man and Citizen said: “Law is the expression of the 
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public will. It must be same for all, whether it protects or 
punishes.... All citiezns being equal in its eyes, are equally 
eligible for all public dignities, places and employments according 
to their capacities and without distinction of their virtues and 
talents.” The concept of equality that is envisaged in the Pre- 
amble as it embraces both equality of status and of opportunity, 
is the widest in scope. 


Finally, the Preamble emphasises the objective of Fraternity 


in order to ensure both the dignity of the individual and the unity 
of the nation. The necessity of the spirit of brotherhood among 
the citizens was first emphasised by the French Revolution which 
adopted it along with liberty and equality as the foundations of 
the new order that it aimed to establish. Ever since the French 
Declaration it has become a slogan of universal application. In 
its Declaration of Human Rights, the United Nations proclaims: 
‘All human beings are born free and equal in dignity and rights. 
They are endowed with reason and conscience and should act 
towards one another in a spirit of brotherhood.” It is this spirit 
of brotherhood that is emphasised by the use of the term 
“fraternity” in the Preamble. In a country like India with many 
disruptive social forces, communal and caste, sectional and deno- 
minational, local and regional, linguistic and cultural, the unity of 
the nation can be preserved only through a spirit of brotherhood 
that pervades the entire country, among all its citizens irrespective 
of their differences. . Through the establishment of a new nation 
based upon justice, liberty and equality, all must feel that they 
are the children of the same soil, of the same motherland and 
members of the, same Fraternity. 

The Preamble of the Constitution of India is one of the best of 
its kind ever drafted. A glance over the preambles of consti- 
tutions all the world over will show that both in ideas and ideals 
and in expression, ours is unrivalled. It embodies the spirit of 
the Constitution, the determination of the Indian people to unite 
themselves in a common adventure of building up a new and in- 
dependent nation Which will ensure the triumph of justice, liberty, 
equality and fraternity. Commending the beautiful form in which 
the Preamble is couched, one of the members in the Constituent 
Assembly rose to poetic heights when he said: “The Preamble 
is the most precious part of the Constitution. It is the soul of the 
Constitution. It is a key to the Constitution.” : 


nS 


es 


CHAPTER 5 
THE UNION AND ITS TERRITORY 


THE first Article of the Constitution declares that India is a Union 
of States. Explaining the significance of the term “Union of 
States”, Ambedkar said that it implied two things: First, the 
Indian Federation was not the result of an agreement among the 
units. Secondly, the component units had no freedom to secede 
from the Union. Those who were not happy with the term 
Union contended in the Constituent Assembly that it did not suffi- 
ciently emphasise the federal nature of the Constitution. They 
wanted the adoption of the term “Federation of States”. 

An important feature of the States in the Indian Union, which 
may be mentioned in this context is that none of them was a 
sovereign entity at the time of the formation of the Constitution. 
The British Indian Provinces, under the Constitution Act of 1935 
were at best only autonomous units. The Indian States, until 
August 15, 1947, were under the paramountcy of the British 
Crown not only in the field of external affairs but even in respect of 
internal administration. Perhaps, in a technical sense, they all be- 
came sovereign on August 15, 1947, as a result of the Indian Inde- 
pendence Act and the consequent lapse of British paramountcy. 
But whatever the content of the sovereignty of the Rulers, it was 
surrendered by them to the Government of India during the 
1947-50 period on a negotiated basis. 

Thus, none of he constituent units of India was sovereign in 
the sense the thirteen American Colonies after the Declaration of 
‘Independence or the Swiss Cantons were before they decided to 
enter into federal compacts by ,pooling their sovereignty. Nor 
was the Constituent Assembly a representative of the units. It 
derived its power from the sovereign people, and, therefore, was 
entirely unfettered by any previous commitment in evolving a 
constitutional pattern suitable to the genius ahd requirements of 
the Indian people as a whole. Thus, the significance of the pro- 
vision, “India is a Union of States’’, is that although it establishes 

a federal polity, the units have no right to secede from the Union 
as the federal system is the result of an expression of the will of 
the people through the Constituent Assembly. 
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Under Article 2, the Parliament of India is empowered to admit 
into the Union, or establish, new States on terms and conditions. 
it thinks fit. Thus, it may form a new State by separation of 
territory from any State or by uniting two or more States or parts 
of States or by uniting any territory to a part of any State. In the 
process, it can increase or decrease the area of any State, or alter 
the boundaries, or change the name of any State (Art. 3). 
Although the power of Parliament in this respect is exclusive, the 
Constitution provides for a procedure which enables the legisla- 
tures of the States concerned to express their opinion in the mat- 
ter. According to this, every Bill contemplating any of the above 
changes can be introduced in Parliament only on the recommenda- 
tion of the President and after prior reference by the President io 
the Legislature of the State concerned for its opinion. The 
procedure thus helps Parliament to have in view the sentiments 
of the people of the State concerned before taking a final decision. 
Any such change made by Parliament and the consequent altera- 
tions effected in the Constitution will not amount to an amend- 
ment of the Constitution (Art. 4). 

At present, the Union of India is composed of fifteen States 
which are the units of the federal Union and six Territories which 
are under the direct administration of the Central Government. 
As such, the political map of India today presents a comparatively 
simple picture in contrast to what it was in 1947 when India 
became independent and in 1950 when the present Constitution 
was inaugurated. But this was the result of the successful exe- 
cution of a gigantic task of integration and reorganisation during 
the first ten years of Independent India. The process was indeed 
a difficult and even painful one and it cannot yet be said with cer- 
tainty that the pattern which emerged and which exists at pre- 
sent is the final one. An attempt is made here to give a short 
account of the story of this integration and reorganisation. ~ 

In 1947 when the British left India, the organization of 
Provinces remained in the same form in which it was operating 
under the Constitution Act, 1935, except for the changes that re- 
sulted from the partition of the country into India and Pakistan. 
We have pointed out earlier the consequences of the lapse of 
British Paramountcy over the Indian States in August 1947. But 
even while the Indian Independence Bill was being drafted, 
negotiations were started with a number of Indian Rulers with a 
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view to bringing their States into the Indian Union through acces- 
sion. Several Rulers at once reacted favourably to the idea of 
accession and their example compelled others soon to follow suit. 
The policy of accession ensured the fundamental unity of the coun- 
try. India had become one federation, with the Provinces and the 
_ States as its integral parts. Further, the Stand-still Agreements 
between the Rulers of the States and the Government of India 
provided the basis for retaining intact the many agreements and 
administrative arrangements which had been built up over a 
century for safeguarding all-India interests and which, with the 
termination of paramountcy, had threatened to disappear and in 
the process throw the whole country into a State of chaos and 
confusion. 

In his address to the Contituent Assembly on 15 August 1947, 

Lord Mountbatten referred to the success of the accession policy 
and paid a tribute to Sardar Patel as a far-sighted statesman who 
played the most important role of bringing about ee a satis- 
factory situation. 

The period immediately followed the taiister of power to India 
saw a revolutionary change come over the Indian States with 
dramatic speed. Once the States had acceded to India, it was 
impossible for them to resist such a change, however much they 
had disliked it. Two strikingly novel devices were made use of 
to bring about this change “integration” and “merger”. Integra- 
tion represented the joining of two or more contiguous States in 
order to form a new viable unit of the Union. By merger was 
meant the outright disappearance of a State unit by its incorpora- 
tion into a Province within which it was situated. As a result of 
this process of integration and merger, the number of State units 
in the Indian Union was brought down to a very small one from 
a number which stood around six hundred. Only three of the 
former States survived this process of integration and merger, 
namely, Hyderabad, Mysore and Jammu and Kashmir. 

Side by side with the development of integration, there was 
also the extension of the authority of the Central Government. 
Further, under the initiative of the Centre, federal financial integra- 
tion with the States was also realised. The movement for demo- 
cratization of the administrative set-up in the States had already 
made considerable progress and in many States or States-Unions, 
full-fledged responsible Government had already taken over the 
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reins of administration. Thus, the Provinces and the States became 
equal partners in the Union. 

While factors such as linguistic and ethnic homogeneity or his- 
torical tradition were taken into consideration to the extent 
practicable in the process of integration and merger, the compul- 
sion of the dynamic urges of the time necessitated prompt deci- 
sions. A number of settlements, therefore, made in respect of 
these States had to be in the nature of transitional expedients. 
Hence, it was inevitable that some of the features of the old order 
should be incorporated in the Constitution. The result of all 
these had been the emergence of a peculiar State-system established 
under the Constitution as it was originally passed in 1949. Under 
this system, the constituent units of the Union had no uniform 
status. Instead, they were recognised under three separate cate- 
gories, Part A, Part B and Part C States. 

There were ten Part A States which were, generally speaking, 
the Provinces that constituted the bulk of former British India 
which formed part of the Indian Union. Some of these had be- 
come larger in ‘size, as a result of the merger of some former 
Indian States in their territory, while others had become smaller 
owing to the partition of the country. All the Part A States were 
fullfledged members of the Union and their status was based on 
the concept of federalism. : 

There were eight Part B States. These were mostly the pro- 
ducts of integration. They too enjoyed a status similar io that 
of Part A States as members of the federal Union. Yet, they 
were a step below the Part A States in political progress and, as 
such, were not entitled to enjoy the fullest measure of autonomy 


as defined by the Constitution. This was embodied in Article 


371 of the Constitution, according to which the Government of 
every Part B State was to be under the general control of, and 
comply with such particular directions of the Central Government. 
Another distinguishing feature of the Part B States was that they 
were headed by Rajapramukhs and not Governors as in the case 
of Part A States. 
The Part C States, although they were called as wee were not 
really States in the federal Union, for, they were territories directly 
administered by the Centre on a unitary basis. They were in all 
ten in number. Some of these were the former Chief Commis- 
sioner’s Provinces under the British. Although some of them had 
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been allowed from 1952 to have Legislative Assemblies of their 
own and Ministers responsible to them, the powers of these As- 
semblies were subject to the direct control of Parliament and the 
Union Executive was responsible to Parliament for their 
administration. 

Apart from these three categories of States in the Union, there 
were also territories under Part D which formed part of the 
country. The only territories under Part D were the islands of 
the Bay of Bengal—Andaman and Nicobar Islands—which were 
under the direct and full control of the Central Government. 
The na of the different States under Part A, B and © and the 
territories under Part D, as well as the area and population of each 
in 1950, at the time of the inauguration of the Constitution are 
given in the table (p. 60). 

The constitutional provisions establishing the: three-tier State- 
system were the product of expediency. No one was happy with 
this arrangement and desired to end it at the earliest opportunity. 
But the situation underwent an unexpected change in 1952 when 
the Central Government took a sudden decision to create a sepa- 
rate State of Andhra out of certain parts of the former undivided 
Part A State of Madras, on account of the compelling demands of 
the Telugu-speaking people of Madras State. The State of 
Andhra came into existence on October 1, 1953. The inaugura- 
tion of the new State was not, however, an isolated incident. 
Formation of new States on a linguistic basis and the consequent 
reorganisation of the entire State-system became almost a militant 
demand all over the country. Political leadership found it no 
longer possible to stem the tide of this surging demand. The 
result was the appointment of the States Reorganisation Commis- 
sion in December 1953, to go into the entire question of reorga- 
nisation “objectively and dispassionately” and make its recom- 
mendations with a view to settling this tangled problem. 

The Commission was headed by a former Justice of the Supreme 
Court of India, Fazl Ali, and had, in addition, two distinguished 
public men, H. N. Kunzru and K. M. Panikkar, as Members. The 
Commission took over a year and a half for their work and sub- 
mitted their report on 30, September 1955. 

After considering fully all the aspects of the problem of 
reorganisation, the: Commission arrived at four major principles 
which were to be given the highest importance in any scheme of 
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State Area (Sq. miles) Population 
PART A 
1. Andhra 63,608 20,801,792 
2. Assam 85,012 9,043,707 
3. Bihar 70,330 40,225,947 
4. Bombay 111,434 35,956,150 
5. Madhya Pradesh 130,272 21,247,533 
6. Madras 60,263 35,736,489 
7. Orissa 60,136 14,645,946 
8. . Punjab 37,378 12,641,205 
9. Uttar Pradesh 113,409 e218 
0. West Bengal 30,775 24,810,308 
PART 2B: 
1. Hyderabad 82,168 18,655,108 
2. Jammu & Kashmir 92,780 4,410,000 
3. Madhya Bharat 46,478 7,954,254 
‘4. Mysore 29,489 9,074,972 
$7. P EP S.U 10,078 3,493,685 
6. Rajasthan 130,207 15,290,797 
7.  Sourashtra oS 21,431 . 4,137,359 
8. Travancore-Cochin 9,144 9,280,425 
PAB Tc 
1. Ajmer 2,417 693,372 
2. Bilaspur | 453° 126,099 
3. Bhopal 8,878 836,474 
4. Coorg 1,586 229,405 
5. Delhi 578 1,744,072 
6. Himachal Pradesh 10,451 983,367 
7. Kutch 16,742 567,606 
8. Manipur : 8,628 577,635 
9. Tripura 4,032 639,029 
10. Vindhya Pradesh '' 23,603 3,574,690 
rA aT BD 
The Andamans and the 


Nicobar Islands 3,215 30,971 


ee oe — 
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reorganisation of States. These are: . 
(1) Preservation and strengthening of the unity and security of 
India; | 
(2) Linguistic and cultural homogeneity; 
(3) Financial, economic and administrative considerations: 
and ) { . 
| 
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_ (4) Successful working of the national development plans. 

In addition to these major principles, the Commission thought 
that there were others which ought to be given due weight although 
they came only next to these in importance. Among these were a 
common historical tradition which fosters a sense of kingship and 
oneness, geographical contiguity, administrative considerations and 
the wishes of the people to the extent that they were objectively 
ascertainable and did not come into conflict with larger national 
interests. Despite the enunciation and enumeration of these 
principles, the Commission recognised that the problems of reorga- 
nisation varied from region to region. : 

“It has to be kept in mind that the interplay for centuries 
of historical, linguistic, geographical, economic and other fac- 
tors has produced peculiar patterns in different regions. Each 
case, therefore, has its own background. Besides, the pro- 
blems of reorganisation are so complex that it would be 
unrealistic to determine any case by a single test alone. We 

_ have, accordingly, examined each case on its own merits and in 

_ its own context and arrived at conclusions after taking into con= 
sideration the totality of circumstances and on an overall assess- 
ment of the solutions proposed.” 

In making their recommendations, the Commission dealt with 
not only territorial readjustments but also other matters such as 
financial implications, administrative changes, integration of ser- 
vices etc. Taking these as a whole, the following recommenda- 
tions deserve special mention: 

(1) Abolition of the classification of States into three cate- 
gories, Part A, B and C, which was essentially a temporary expedi- 
ent and the constitution of States enjoying a uniform status. 

(2) Abolition of the special agreements entered into with the 
Union in consequence of the financial integration of Part B States. 
Also, abolition of the general control wested in the Government 
of India by Article 371 as well as the abolition of the institution of 
Rajapramukhs. 7 

(3) Since there was no adequate recompense for all the 
financial, administrative and constitutional difficulties which the 
Part C States presented, they, with the exception of three (Delhi, 
the federal capital, Manipur and the Andaman and Nicobar 
Islands) to be centrally administered, should be merged with the 
adjoining states. 


LTS. -LERRLITORY 61 * 


pss 


62 INDIA’S CONSTITUTION: 


(4) On the basis of these changes, the Comins recom- 
mended the creation of 16 States and 3 centrally administered 
territorics as shown below: | 


STATES 

Area Population 
(In sq. miles) (In millions) 
nS SPARRO RANEY 2) (approximately ) 


eg _ 


Madras 50,170 30.0 
Kerala 14,980 13.6 
Karnataka : 72,730 19.0 
Hyderabad , 45,300 11.3 
Andhra 64,950 20.9 
Bombay | 151,360 40.2 
Vidarbha 36,880 ’ 7.6 
Madhya Pradesh 171,200 26.1 
Rajasthan 232,300 16.0 
Punjab 58,140 Liz 
Uttar Pradesh 113,410 63.2 
Bihar 66,520 38.5 
West Bengal 34,590 26.5 
Assam 89,040 9.7 
Orissa ; 60,140 14.6 
Jammu and Kashmir 92,780 . 4.4 
TERRITORIES 

Dethi Ci, ee 1,744,.072 
Manipur 8,628 577,635 
The Andaman and 

Nicobar Islands 3,215 30,971 


a _ a 


The publication of the $.R.C. Report precipitated disturbances 
in many parts of the country. Where wholesale changes in the - 
existing system were recommended, it was only natural that many ~ 
interests should be adversely affected. Further, where sentiments 
could be aroused and tempers frayed on account of these, the 
results could never be happy. And where people imagined that 
political pressure and agitation could possibly dictate the course 
of action on the part of those who were in power, anything could 

happen. This was what happened after the publication of the 
Report. No one could claim that the recommendations of the 
Commission were flawless. For one thing, despite all the major 
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principles, to which the Commission gave due weight in the scheme 
of reorganisation, the pattern that emerged from their recom- 
mendations consisted of practically unilingual States only. But 
that was perhaps inevitable in the context of prevailing conditions 
and circumstances in the country. 

-The Report was placed before Parliament and the State Legis- 
latures which discussed it at length. After prolonged discussions 
both inside the legislatures and outside, and after protracted 
negotiations between the Union Cabinet and the interested parties, 
the Government announced its decision which was embodied in a 
Bill called the States Reorganisation Bill. The Constitution also” 
needed amendment at many places as a result of the proposed 
- reorganisation. Both the amendment of the Constitution (the 
Seventh Amendment) and the Reorganisation Bills were passed in 
1956 and were put into effect on 1 November 1956. 

The Provisions of both the Amendment and the Act are based 
upon the recommendations of the S.R.C. except in a few instances. 
The most important of these were the decisions with respect io the 
_ formation of the Bombay State and the immediate creation of a 
United Telugu-speaking State of Andhra Pradesh.. The number 
of the centrally administered areas also was increased from the 
recommended three to six. The following table will show the 
reorganised States as they emerged from the States Reorganisation 
Act, 1956. 

As may be seen from this table, the Union of India then con- 
sisted of fourteen States and six centrally administered territories. 
~The pattern underwent a further change when on account of in- 
tense and persistent popular demand Bombay was divided on a 
linguistic basis to form two new States, a Marahi-speaking State 
of Maharashtra and a Gujarati-speaking State of Gujerat. Maha- 
rashtra has an area of 118,459 sq. miles and a population of 

32,003,086; Gujerat has an area of 72,137 - miles and a popu- » 
lation of 16,262,135. 

Before the reorganisation of States, Madhya Pradesh was the 
largest among Indian States, with an area of 130,272 square miles, 
as big in size as two-thirds of France. But as a result of the re- 
organisation, Bombay had become first from the point of view of 
area, with 190,668 square miles, almost as large as France. But 
after the division of the former Bombay State into Maharashtra 
and Gujerat, Madhya Pradesh once again remains the largest 
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Area 
pe (Sq. miles) 
Andhra Pradesh 105,963 
Assam 50,043 
Bihar 67,164 
Bombay 190,919 
Jammu & Kashmir 85,861 
- Kerala 15,035 
Madhya Pradesh 171,201 
Madras 50,110 
Mysore 74,326 
Orissa 60,136 
Punjab 47,456 
Rajasthan 132,077 
Uttar Pradesh 113,409 
- West Bengal 34,945 


Centrally Administered Territories 


.. 


Delhi 578 
Himachal Pradésh 10,904 
Manipur 8,628 
Tripura 4,032 
Andaman and ; 
Nicobar Islands 3,215 
Laccadive, Minicoy 

and Amindvi 

Islands 10 


Population 


31,260,333 

9,043,707 
38,784,172 
48,265,221 

4,021,615 
13,549,118 
26,071,637 
29,974,936 
19,401,193 
14,645,946 
16,134,890 
15,970,774 
63,215,742 
26,310,992 


1,744,072 
1,109,466 
577,635 
639,029 


30,971 


21,035 


— — 


Capital 


Hyderabad 
Shillong 
Patna 
Bombay 


Srinagar 


Trivandrum 
Bhopal 
Madras 
Bangalore 
Bhuvanes- 
war 
Chandigarh 


Jaipur 


Lucknow 
Calcutta 


Delhi 
(Union 
Capital) 
Simla 


Imphal 
Agartala 


Port Blair 


Kozhikode 


Principal 
Language 


Telugu 
Assamese 
Hindi 
Marathi ~ 
Gujerati — 
Kashmiri 
Urdu - 
Malayalam 
Hindi 
Tamil 
Kannada 
Oriya 


Punjabi, 
Hindi — 
Rajasthani 
Hindi 
Hindi 
Bengali 


Hindi, Urdu 
Punjabi 


Hindi 
Pahari 
Manipuri 
Bengali _ 
Tripuri 


Bengali ~ 


Malayalam 


State in the Union. The smallest in area is Kerala, with some _ 
15,000 square miles, a little smaller than Denmark. 


From a population point of view, Uttar Pradesh comes first, 


with more than 63 million people which is more or less the popula- 


tion of the Federal Republic of West Germany. 


Jammu and 


Kashmir has the smallest population, approximately a little over 


four million. 


But if density of population per square mile is taken 
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e 
into consideration, Kerala comes first with about 1,000 people per 
square mile, perhaps the most densely populated State in the 
world. 

A comparison between a country like India and a continent like 


Europe makes an interesting study from many points of view, such | 


as area, population, language and races. India is two-third of the 
whole of Europe in size. The population of India is only 9 per 
cent less than that of Europe. From a linguistic point of view, 
_ while Europe has a score of main languages, India too has a lin- 
guistic diversity which is not less pronounced. From a racial 
point of view, the people of India present a greater diversity than 
_ the whole of Europe presents. But while India is today a single 
political entity, Europe has over a score of sovereign States. How 
difficult a problem it would be if an attempt is made to weld to- 
gether Europe minus Russia into a single political entity. The 
efforts to form a Western European federation are yet to find 
fruition. It is well to remember these facts while dealing with 
‘the problems of India, a sub-continent which presents both per- 
plexing diversity and immensity. 


, 


CHAPTER 6 


CITIZENSHIP 

THE Constituent Assembly took more than two years to arrive at 
a final decision with respect to the provisions dealing with citizen- 
ship. This was mainly due to some special problems created by 
the partition of India as well as the presence of a large number 
of Indians abroad. Between 1947 and 1949, millions, of people 
had crossed and recrossed the frontiers that separate India from 
Pakistan, in order to make final choice of their nationality. On 
the one hand, Hindus and Sikhs who were born and domiciled in 
that part of India which became Pakistan and who migrated to 
India, had to be given the citizenship of new India; on the other, 
Muslims who left India to become citizens of Pakistan had to be 
excluded. There was also the case of persons of Indian origin 
living abroad, in many countries and for many years, and who 
might now prefer to reside in India permanently as she had become 
a free nation. Several drafts were prepared and destroyed by the 
Drafting Committee in its effort to cover all the cases which it 
was thought necessary and desirable to cover. Even so, the final . 
draft that it placed before the Assembly had to face a large num- 
ber of amendments, as many as 140, thereby indicating how diffi- 
cult it was to reach a solution of this complicated problem. The 
provisions as finally passed are covered by articles 5 to 11 and are 
embodied in Part II of the Constitution. 

Article 5 refers to citizenship not in any general sense but to 
citizenship on the date of the commencement of the Constitution. 
It is not the object of this Article to lay down a permanent law 
of citizenship for the country. That business is left to the Parlia- 
ment of India. Accordingly, at the commencement of the 
Constitution, every person who had his domicile in the territory 
of India and (a) who was born in India, or (/) either of whose 
parents was born in India, or (c) who had been ordinarily resident 
in India for not less than five years immediately preceding the 
commencement of the Constitution, was to be considered a citizen 
of India. Persons of Indian origin who had been residing outside 
India at the commencement of the Constitution were given the 
free choice of becoming Indian citizens under the above provisions 


66 


Cl Th ZN § HIP 67 


ii they so desired. The only condition that they had to fulfil in 
this connection was to get themselves registered as Indian citizens 
by the diplomatic or consular representative of India in the coun- 
iry where they were residing (Art. 8). 

Articles 6 and 7 deal with two categories of persons, namely, 
those who were residents in India but had migrated to Pakistan 
and those. who were residents in Pakistan but had migrated to 
India. Those who migrated from Pakistan to India were divided 
into two categories: (a) those who came before July 19, 1948 and 
(b) those who came after that date. According to Article 6 those 
who came before July 19, would automatically become citizens . 
on the commencement of the Constitution, and those who came 
after July 19 would become such. provided they had been 
registered in the form and manner prescribed for this purpose by 
the Government of India. These two articles thus provided for 
all cases of mass migration from Pakistan to India without making 
any distinction between one community and another, although the 
partition of the country itself was based upon such a distinction. 

Article 7 provides for those who had migrated to Pakistan but 
who had returned to India from Pakistan with the intention of 
permanently residing in India. Such a provision had to be made 
because the Government of India, in dealing with persons who left 
India for Pakistan and who subsequently returned from Pakistan 
to India, allowed them to come and settle permanently under what 
is called a “permit system”. This permit system was introduced 
from July 19, 1948. Under this svstem, every person who desired 
to return to India and permanently reside in India was required 
to get a separate permit. 

It is clear from the nature of these provisions that their object 
was not to place before the Constituent Assembly anything like a 
code of nationality laws. In fact, there is hardly any constitution 
in which attempt has been made to embody a detailed nationality 
law. But since India’s Constitution is of a republican character 
and provision is made throughout the Constitution for election 
to various offices under the State. by“and from among the citizens, 

it was thought essential to have some provisions which precisely 
determined who was an Indian citizen at the commencement of 
the Constitution. Otherwise, there could have arisen difficulties 
in connection with the holding of particular offices and even with 
the starting of representative institutions in the country under the 


™ 


68 INDIA’S CONSTITUT.-ION 


republican Constitution. This is why Parliament has been given 
plenary power to deal with the question of nationality and enact 
any law in this connection that it deems suited to the conditions 
of the country. Such Parliamentary. power embraces not only 
the question of acquisition of citizenship but also its termination 
as well as any other matter relating tg citizenship (Art. 11). 
Also, under Article 9 of the Constitution, any person who volun- 
tarily acquires the citizenship of any foreign State, even if qualified 
for Indian citizenship under any provision of the Constitution, 
may not be a citizen of India. 


The Citizenship Act, 1955 
A comprehensive law dealing with citizenship was passed by | 
Parliament in 1955 in accordance with the powers vested in it by 
Article 11 of the Constitution. The provisions of the Act may be 
broadly divided into three parts, acquisition of citizenship, termi- 
nation of citizenship and supplemental provisions. The Act pro- 
vides five modes of acquiring the citizenship of India. These are: 

(1) By Birth: Every person born in India on or after 
January 26, 1950, shall be a citizen of India by birth. There are | 
two exceptions, howeyer, to this rule, namely, children born to 
foreign diplomatic personnel in India and those of enemy aliens 
whose birth occurs in a place then under occupation by the enemy. 

(2) By Descent: A person born outside India on or after 
January 26, 1950, shall be a citizen of India by descent if his 
father is a citizen of India at the time of his birth. Children of 
those who are citizens of India by descent, as also children of non- 
citizens who are in service under a government in India, may also 
take advantage of this provision and become Indian citizens 
by descent, if they so desire, through registration. 

(3) By Registration: Any person who is not already an- 
Indian citizen by virtue of the provisions of the Constitution or 
those of this Act can acquire citizenship by registration if that 
person belongs to any one of the following five categories: 

(a) persons of Indian origin who are ordinarily resident in ~ 
India and who have been so resident for at least six months © 
immediately before making an application for registration; 

(b) persons of Indian origin who are ordinarily resident in 
any country or place outside undivided India; 

(c) women who are, or have been, married to citizens of 
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India; ; 

(d) minor children of persons who are citizens of India; 

and , 

(e) persons of full age and capacity who are citizens of 
the Commonwealth countries or the Republic of Ireland. 

- (4) By Naturalisation: Any person who does not come 
under any of the categories mentioned above can acquire Indian 
citizenship by naturalisation if his application for the same has 
been acceded to by the Government of India and a certificate is 
granted to him to that effect. An applicant for a naturallsation 
certificate has to satisfy the following conditions: (a) He is 
not a citizen of a country which prohibits Indians becoming citi- 
zens of that country by naturalisation; (b) He has renounced 
the citizenship of the country to which he belonged; (c) He 
has either resided in India or has been in the service of a govern- 
ment in India, normally, for one year immediately prior to the 
date of application; (d) During the seven years preceding the 
above mentioned one year, he has resided in India or been in the 
- service of a government in India for period amounting in the ag- 
gregate to not less than four years; (e) He is of good character; 
(f) He has an adequate knowledge of a language specified in the 
Constitution; (g) If granted a certificate, he intends io reside 
in India or enter into, or continue in, service under a Govern- 
ment in India. The Act provides, however, for a conspicuous 
exemption under which any or all of the above conditions may be 
waived in favour of a person who has rendered distinguished ser- 
vice to the cause of science, philosophy, art, literature, world 
peace or human progress generally. Every person to whom’ a 
certificate of naturalisation is granted has to take an oath of allegi- 
ance solemnly affirming that he will bear true faith and allegiance 
to the Constitution of India as by law established, and that he will 
faithfully observe the laws of India and fulfil his duties as a citizen 
of India. 

(5) By Incorporation of Territory:~ <x any rentitets becomes 
part of India, the Government of India, by order, may specify the 
persons who shall be citizens of India by reason of their connection 
with that territory. 

The Act -envisages three situations under which a citizen of 
India may lose his Indian nationality. These are: 

(1) By Renunciation: If any citizen of India who is also 
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a national of another country renounces his Indian citizenship 
through a declaration in the prescribed manner, he ceases to be 
an Indian citizen on registration of such declaration. When a 
male person ceases to be a citizen of India, every minor child of 
his also ceases to be a citizen of India. However, such a child © 
may within one year afer attaining full age, become an Indian 
citizen by making a declaration of his intention to resume Indian ~ 
citizenship. 

(2) By Termination: Any person who acquired Indian citi- 
zenship by naturalisation, registration or otherwise, if he or she 
voluntarily acquired the citizenship of another country at any time 
between 26th January 1950, the date of commencement of the 
Constitution, and 30, December 1955, the date of commencement 
of this Act, shall have ceased to be a citizen of India from the 
date of such acquisition. 

(3) By Deprivation: The Central Government is empowered 
to deprive a citizen of his citizenship by issuing an order under 
section 10 of the Act. But this power of the Government may 
not be used in case of every citizen; it applies only io chose who 
acquired Indian citizenship by naturalisation or by virtue only of 
clause (c) of article 5 of the Constitution or by registration. The 
possible grounds of such deprivation are: the obtaining of a citi- 
zenship certificate by means of fraud, false representation, con- 
calement of any material fact; disloyalty or disaffection towards 
the Constitution shown by act or speech; assisting an enemy with 
whom India is at war; sentence to imprisonment in any country 
for a term of not less than two years within the first five years 
after the acquisition of Indian citizenship and continuous residence 
outside India for a period of seven years without expressing in a 
prescribed manner his intention to retain his Indian citizenship. 
The Act also provides for reasonable safeguards in order to see — 
that a proper procedure is followed in every case of deprivation 
of citizenship. 


Commonwealth Citizenship 
India’s Commonwealth tie is reflected in the Citizenship Act by 
providing for the status of a Commonwealth citizen. According 
to this, every person who is a citizen of a Commonwealth country, - 
by virtue of that citizenship, has been given the status of a com- 
monwealth citizen in India. Further, the Central Government is 
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empowered to make provisions on a basis of reciprocity for ihe 
conferment of any of the rights of a citizen of India on the citizens 
of Commonwealth countries. During the discussion on the 
Citizenship Bill in Parliament, it was stressed on behalf of the 
Government that the privileges extended to Commonwealth citi- 
zens would be available only to the citizens of those Common- 
wealth countries which extended to Indians the same privileges. 

The Citizenship Act, on the whole, is one of the most liberal 
enactments of its kind anywhere. Not only does it provide for 
the acquisition of Indian citizenship in a comparatively simple 
and easy manner, but it even recognises dual nationality under 
certain circumstances. The attacks on the provisions dealing with 
Commonwealth citizenship and the criticism that Indian citizen- 
ship has been made very cheap do not stand serious examination 
in the light of India’s relationship with the Commonwealth, and 
the modern conditions and circumstances which facilitate social 
mobility on an international basis. 


Single Citizenship 

The most important aspect of the Constitutional provisions deal- 
ing with citizenship is that it has established a uniform or single 
system of citizenship law for the whole country. A citizen of 
India is accepted legally as a citizen in almost every part of the 
territory of India with almost all the benefits and privileges that 
attend such a status. This is in striking contrast to the system 
of double citizenship that prevails in some federal States.‘ Before 
the inauguration of the Constitution, there were two broad divi- 
sions among Indian citizens, British Indian subjects and State 
subjects. Since there were over 500 Indian States, the state sub- 
jects themselves were further subdivided into as many groups of 
citizens as there were States. Thus, the term Indian citizenship 
had little precise legal significance except that the Indian people 
as a whole, came under the overall jurisdiction of the British Gov- 
ernment that ruled India. The abolition of such distinctions makes 
the essential unity of the nation a reality. A single citizenship for 
the entire country removes much of the artificial State barriers that 
prevailed in pre-Independence days and facilitates the freedom 
of trade and commerce throughout the territory of India. 


1 For example, in the United States of America, a citizen of the United 
States is at the same time also a citizen of one of the States. 
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There is, however, one barrier still that hinders that full realisa- 
tion of the ideal of a single citizenship established under the Cons- 
titution. This is the existence of what are known as “domiciliary 
rules” in the different States in India. The term “domicile” is diffi- 
cult to define. According to the rules prevailing to-day in the 
different States in India, domicile requirements vary from three 
to fifteen years’ continuous residence within the State in addition 
to other conditions. Thus, the status of domicile is given only to 
a permanent resident of the State. On the basis of such a distinc- 
tion, there exist practices in different States which amount to gross 
discrimination as between citizen and citizen. They also en- 
gender provincialism and parochialism which tend to disrupt the 
unity of the nation. Domiciliary rules which govern eligibility to 
public services in most of the States illustrate this point. Such 
Tules are applied in some States not only to determine eligibility 
for appointment to public services but also to regulate the awards 
of contracts and rights in respect of fisheries, ferries, toll-bridges, 
forests and excise shops. The conditions to be satisfied for ac- 
quiring a domicile in some of the States are of such an extremely 
rigorous nature that it is almost impossible for any person to 
satisfy them. | 

It is unnecessary to emphasise that such stipulations are not 
only inconsistent with the Fundamental Rights of equality before 
law, equal protection of laws, equality of opportunity in matters 
of public employment and freedom to practise any profession or 
carry on any occupation, trade or business, but strike at the very 
root of the conception of an Indian citizenship. Until and unless 
the artificial restrictions arising out of the still existing domiciliary 
laws are removed and the citizens are respected and accepted in 
ptactice wherever they go within the territory of India, the inten- 
tion with which the Constituent Assembly passed Part II of the 
Constitution, and Parliament enacted the citizenship law, will re- 
main only half-fulfilled. The remedy is the passing of appropriate 
Parliamentary legislation as contemplated under Article 35 of the 
Constitution and the strict enforcement thereof. Parliament has 
already attended to this in so far as it concerns opportunities of 
public employment. It has to go a step further and see that the 
domiciliary rules prevailing in different States do not stand in the 
way of establishing a truly single citizenship for the country as a 
whole. 
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FUNDAMENTAL RIGHTS AND THE 
DIRECTIVE PRINCIPLES 


CHAP TERR: 7 


FUNDAMENTAL RIGHTS: 
GENERAL NATURE 


THE conflict between man and the State is as old as human his- 
tory. Although attempts have been made for centuries to bring 
about a proper adjusment between the competing claims of the 
State and the individual, the solution seems to be still far off. 
This is primarily because of the dynamic nature of human society 
where old values, ideas and forces constantly yield place to new 
ones. It is obvious that if individuals are allowed to have ab- 
solute freedom of speech and action, the result would be chaos, 
ruin and anarchy. On the other hand, if the State has absolute 
power to determine the extent of personal liberty, the result would 
be tyranny. Hence, the eternal problem that faced statesmen 
and political scientists was how to make a fitting adjustment bet- 
ween individual independence and social control, the need for 
protecting personal liberty against governmental power and that 
of limiting personal liberty by governmental power. 

This problem assumes extreme difficulty only under a democratic 
system of government. For, the success or failure of a democracy 
depends largely on the extent to which civil liberties are enjoyed 
by the citizens in general. A democracy aims at the maximum 
development of the individual’s personality; and the personality 
of the individual is inseparably bound with his liberty. Only a 
free society can ensure the all-round progress of its members 
which ultimately helps the advancement of human welfare. 
Therefore, every democracy pays special attention to securing this 
bare objective to the maximum extent without, at the same time, 
endangering the security of the state itself. A common device 
that is adopted by most of them for this purpose is to incorporate 
a list of fundamental rights in their constitutions and guarantee 
them from violation by executive and legislative authorities. 


The British Position 
Almost every modern constitution has followed this pattern. The 
only exception to this almost universal rule is the case of the 
British Parliament as a constitution-making body. This is why 
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the written constitutions of British Dominions like Canada and 
Australia embody no fundamental rights. British politicians and 
constitutionalists are generally of the view that written rights are 
not of much practical value. Abstract declarations, according, to 
them, are useless unless there exists the will and the means to 
make them effective. The real guarantee of liberty lies in an 
effective public opinion and the existence of a government that is 
amenable to such public opinion. 

Fundamentally, this is a sound position. It is true that in Great 
Britain today there is perhaps more individual freedom than in 
most of the countries in the world. Yet, the British attitude 
towards written rights is not unimpeachable. For, one might ask 
the simple question: “How long has it taken Britain to reach 
the present position? And at what price?” One can easily point 
out at least two revolutions in the process, one “bloody” and the 
other “bloodless”. For establishing the liberties which the pre- 
sent generation of Englishmen enjoy, thousands of their ancestors 
paid a heavy price with their life, liberty and property. Further, 
no one can ignore the stupendous importance of documents like 
the Magna Carta, the Bill of Rights, the Petition of Rights etc., 
in establishing the basic rights which a citizen ought to enjoy both — 
as a human being and as a member of a given political society, © 
and safeguarding them against all encroachments by the executive 
authority of the State. The most striking feature of the fight of 
the British people for civil liberties was that it was always directed 
against the arbitrary power of the Executive but seldom against 
the Legislature. This was because the despotic power of the king 
stood in the way of Parliament, the representative of the people. 
Hence, the British were always anxious to cut down the power 
of the executive and correspondingly increase that of the legis- 
lature. This is why the great charters like the Magna Charta 
speak only of limiting the powers of the King. The British never 
accepted the idea that a legislature could also become a tyrannous 
body and that hence the individual’s liberties are to be safeguarded 
against legislative majorities too. The doctrine of Parliamentary 
sovereignty is the product of such an attitude. 


The American Position 
In contrast, the framers of the American Constitution, although 
most of them were educated in the British tradition, were un- 
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willing to accept the British position. They did not believe in 


the sovereignty of the legislature however popular that body might 


be. True, the original constitution had not included in it a Bill 


of Rights. But within two years of the inauguration of the Cons- 


titution, a series of amendments were enacted in order to consti- 
tute such a Bill of Rights. The task of enforcing and protecting 
these rights was entrusted to the judiciary, particularly to the 
Supreme Court of the United States. The American concept, as 


- one can see from the nature of these rights as well as the manner 


~~ 


in which they are safeguarded, is that fundamental rights are not 
matters to be drawn into the vortex of political controversy or to 


be placed at the mercy of legislative majorities. They are to be 
definitely recognised in the constitution and protected against any 


violation either by the authority of the executive or by the Legis- 
lature through an independent and impartial judiciary. 


Why Guaranteed Rights 
What is the purpose of guaranteed fundamental rights? Their 
very purpose is to withdraw certain subjects from the . 


_ pattern of political controversy, to place them beyond the reach — 
_ of a majority in legislature and officials in the government and to 
| establish them as legal principles to be applied by the Courts. © 


For, if the danger of personal rule by despotic rulers has more 
or less disappeared as a result of representative institutions com- 
ing into their own, that from legislative interference has corres- 
pondingly increased because of the high-handed manner in which 
majorities might manage affairs in the legislature. A dominant 
group of legislators could pass any discriminatory or unjust legis- 
lation and prejudice the interests of considerable sections of the 
people. This meant in reality the substitution of one kind of 
tyranny by another, the replacement of the personal rule of the 
monarch by the tyranny of a legislative majority. One’s right to 
life, liberty and property, to free speech and free expression, free- 
dom of worship and assembly, and other fundamental rights are 
not subjects to be submitted to vote. They should not depend 
on the outcome of elections. 

When legislatures were prohibited from encroaching upon cer- 
tain rights through constitutional safeguards, the protection of 
these rights was achieved against the arbitrary conduct of both 
the executive and the legislature. When an independent judiciary 
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was made the guardian of these rights by the constitution itself, 
the process of the protection of fundamental rights was complete 
and the enjoyment of these rights by all irrespective of wealth or 
social status, race or religious belief, was fully ensured. Herein 
lies the importance of fundamental rights. The United States 
has led many countries in this respect. Today, the idea of a list 
of written rights as an integral part of a new constitution has been 
generally accepted. Even the British do not seriously contest the 
_wisdom of this arrangement and are prepared to concede its 
value at least to a limited extent. 


The Indian Demand for Fundamental Rights 

The idea of incorporating a list of fundamental rights in a new 
constitution of India had excited the imagination of almost all 
political thinkers and constitutionalists in India from the time the 
idea of the transfer of power from Britain to Indian hands had 
taken shape. The American Bill of Rights had a tremendous 
impact on Indian thinking on this subject. The Indian National 
Congress, the Liberals, moderates of all shades and the religious 
minorities like the Muslims, the Christians and the Sikhs, all con- 
sidered it not only desirable but essential, both for the protection 
of the rights of minorities and for infusing confidence in the 
majority community. The British Government, however, never 
agreed with this idea and, therefore, none of the constitution Acts 
passed by the British Parliament contained any fundamental rights. 

The absence of guaranteed fundamental rights showed how free 
the Government of India was to do whatever it liked however 
illegal it was. During the war years, civil liberties lost all their 
meaning in India and the Courts including the Federal Court of 
India found it impossible to safeguard them. A series of ordi- 
nances by the Governor-General replaced legislative enactments 
in this field. Special Courts were set up to try persons for all 
types of poiitical activities. Such courts ignored even the provi- 
sions of the Code of Criminal Procedure. Their decisions were 
placed beyond any review by High Courts. When the Federal 
Court declared the Ordinance which established these Courts in- 
valid, thereby rendering the imprisonment of thousands of persons 
illegal, the Governor-General promulgated another Ordinance in 
identical terms the very next day! Hundreds of cases were 
brought before the various High Courts seeking protection from 
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wanton conduct on the part of the Executive, but the Courts could 
‘not help, for there was no constitutional guarantee under which 
they could act. A decade of the working of the Constitution Act 
of 1935 amply demonstrated the imperative necessity of incorpo- 
rating a list of fundamental rights in the Constitution of independ- 
ent India, 

As a result, the British Cabinet Mission agreed upon the 
necessity of the incorporation of a separate chapter of fundamental 
rights in the future Constitution of India. 


Attitude of the Constituent Assembly 

When the Constituent Assembly met for the first time in 1946, 
no member opposed the idea of a chapter of fundamental rights 
as an integral part of the constitution. In fact, it was unreservedly 
supported by all sections of opinion in the Assembly. + Over the 
Special Committee appointed for the purpose, Sardar Patel pre- 
sided and it included prominent members of the various minority 
communities. The Committee made a detailed study of the whole 
problem and recommended a number of measures. On the basis 
of this report, the Drafting Committee of the Constituent Assem- 
bly prepared the provisions on Fundamental Rights as embodied 
in the Draft Constitution. 

Even a rapid glance over the two chapters of the Constitution— 
Fundamental Rights and Directive Principles—will satisfy any 
impassioned observer that the one desire that was dominant in 
the framers of the Constitution was for the rapid, modernisation 
of the country’s political, social and economic institutions. That 
desire has found its expressions in the chapter on Fundamental 
Rights along with that on Directive Principles. In this regard, 
they were primarily guided by the ideals of the American and 
French Revolutions. Intellectually, the leaders of contemporary 
India are the children of the West, that region of the world where 
modernism had its birth and growth. Hence it was no wonder 
that in the constitution they framed, an important place was given 
to these rights with a view to modernising their political, social 
and economic institutions. 

The rights which were thus selected fell broadly into two cate- 
gories—-public and private—but both had the same purpose in 
view, namely, to put an end to arbitrary rule. Among the public 
or political rights were the right of men to choose their rulers, the 
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right to hold them responsible for their conduct, the right to a_ 
share in law-making and the right to bear arms. Among the 
private rights were the right to personal freedom, the right to free- 
dom of religious belief, the right to freedom of thought and ex- 
pression, the right to equality and to the possession and use of 
property. Political thinkers of the age gave a philosophical ex- 
planation for these rights being regarded as fundamental. Assum- 
ing that happiness is the goal of human life, they pointed out, that 
man had, independently of his government, a right to the enjoy- 
ment of all those conditions which are essential for the pursuit of 
happiness. To such conditions, the term ‘Rights’ was applied 
‘and this meaning of Rights has, on the whole, come to stay al- 
though political thinkers of more recent times refer to the goal 
of human life as the development of personality. From their 
point of view, rights are those conditions which a person should | 
possess if he is to develop his personality and become the best that 
he is capable of becoming. The two views do not however make > 
much of a difference so far as enunciation of fundamental rights 
is concerned. By about the beginning of the nineteenth century, 
philosophers as well as statesmen were.able to evolve a formula 
of fundamental rights and those who framed new constitutions in — 
the subsequent period had not much difficulty in selecting the 
rights to be safeguarded as fundamental for incorporation in the 
constitution. an 
The fathers of the Indian Constitution were, therefore, ¥ a 
happy position to examine the experience of a variety of consti- 
tutions from different parts of the world. Of these, the Bill of 
Rights of the American Constitution, the French Declaration of - 
the Rights of Man and the Irish Constitution of 1935—all of the 
era preceding the Second World War—were the most important 
which influenced them. Among the post-war constitutions, those 
of Japan (which was American-inspired) and Burma (which had 
many problems similar to those of India) were the two which 
attracted them most. There was also the influence of the Univer- — 
sal Human Rights Charter which was almost at its final stage of 
adoption by the United Nations. It must be emphasised, how- 
ever, that the Indian Constitution-makers were not content with 
merely borrowing from experience abroad. They were pro- 
foundly influenced in the selection of these rights by at least three 
other factors peculiar to the situation in India. First, there were 
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the special disabilities from which they suffered during the British 
rule, the disabilities which were similar to those to which the 
peoples of the West were subject in the days of despotism, but 
with the added circumstance of alien domination. The second 
was the institution of caste which was the dominant feature of the 

_ Indian social system as a consequence of which a large section of 
the people came to be treated as “Untouchables”. The third was 
the existence of a number of religious, linguistic and racial minor- 
ities in the country whose cultural rights had to be safeguarded. 
Some of the rights included in the Constitution, therefore, owe 
their origin to one or other of these three factors. 

The real problem that confronted the framers, however, was 
how to limit their selection of rights to certain categories only. 
What rights were fundamental and what were not, and why? If 
the rights to life, liberty and property were fundamental, what 
about right to employment and education? Has not the. iradi- 

tional concept of fundamental rights in its individualistic setting 
-undergone a change in the modern era of the Welfare State? The 
framers had no doubt about the answers to these questions. They 
were quite conscious of the change in the character of the modern ~ 
State. They knew that the age of the American Bill of Rights 
which believed in the “perfectibility of man and the malignancy 
of government” had gone for ever. And yet, it was a task of 
utmost difficulty. This was because the State in India was not 
yet in a position to guarantee the right to employment or educa- 
tion. It was a matter of physical impossibility, not the lack of 
will. Hence, they divided these rights into two categories, 
justiciable and non-justiciable. Justiciable rights are those which 
can be enforced by a court of law. Part III of the Constitution 
which is entitled “Fundamental Rights” contains justiciable rights 
like the right to life, liberty and property. Part IV, “The Direc- 
tive Principies of State Policy”, contains non-justiciable rights such 
as right to employment and education. The citizen has no 
judicial remedy if he is denied the enjoyment of these rights. 

We may now consider in detail the various provisions relating 

to Fundamental Rights. 


General Provisions 
Article 12 defines the term ‘“‘State” as it applies to the provisions 
of this chapter.. According to it, State includes the Government 
6 
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(Executive) and Parliament of India and the Government and 
the Legislature of each of the States and all local and other autho- 
rities within the territory of India or under the control of the 
Government of India. The definition is made so comprehensive 
that it includes every governmental authority, legislative or exe- 
cutive, Central, State or Local and the rights are guaranteed 
against violation by every one of those authorities. 

Article 13 has two important aspects. On the one hand, it 
invalidates all laws which were in force at the commencement of 
the Constitution in so far as they were inconsistent with the Funda- 
mental Rights and to the extent of their inconsistency with those 
rights. On the other, it imposes a prohibition upon the State not 
to make any law which takes away or abridges the rights con- 
ferred by this chapter. In case any law is made in contravention 
of this provision, such law would be invalid io ihe extent of its 
inconsistency with any of the rights guaranteed. The importance 
of this provision is that it makes express provision for judicial 
review of legislative enactments as to their conformity with the 
Constitution. 

In addition to Articles 12 and 13, Articles 33, 34 and 35 in the 
chapter on Fundamental Rights also contain certain general pro- 
visions. Article 33 gives the power to Parliament to suitably 
modify the Fundamental Rights so as to apply them to the Armed 
Forces with a view to ensuring the proper discharge of their duties 
and the maintenance of discipline among them. Article 34 deals 
with the restriction of Fundamental Rights while martial law is 
in force in any area. If the right to life and personal liberty cannot 
be violated except according to procedure established by law, the 
application of martial law might become impossible in the country : 
and it would be impossible for the State to restore order quickly 
in an area which has become rebellious, riotous or in any other 
way violently disorderly. Therefore, it was thought necessary to 
make a special provision to permit any act proclaimed by the 
Commanderx-in-Chief of the area where martial law prevails, as an 
offence to be reckoned as an offence under the established law. 
Similarly, the procedure prescribed by him shall be procedure 
deemed to have been established by law. Further Parliament is 
empowered to indemnify any person in respect of any act done 
by him in connection with the restoration and maintenance of 
erder in any area where martial law was in force. Thus, Article 
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34 makes the operation of martial law and the consequent restora- 
tion of peace possible. 

Article 35 deals with legislation intended to give effect to some 
of the provisions dealing with Fundamental Rights. Under this, 
Parliament has been given exclusive power to make laws with res- 
pect to the following matters: Right to Constitutional remedies; 
prescribing residence qualifications required for public employ- 
ment; Armed Forces and martial law. Parliament is given ex- 
_clusive power also for prescribing punishment for those acts ‘which 
are declared to be offences under the chapter on Fundamental 
Rights. The Constitution in express terms prohibits the States 
from passing any law with respect to these items. The purpose 
of these provisions is clearly to establish uniform standards for 
the whole country as these are subjects which if handled by the 
States would create different standards which would be detri- 
mental to the ideals of single citizenship and national unity which 
the Constitution aims to establish. 


CHAPTER 8 
RIGHT TO BRVALIT Y 
(Articles 14, 15, 16, 17 and 18) 


ARTICLE 14 declares that “the State shall not deny to any person — 
equality before the law or equal protection of the laws within the 
territory of India.” The phrase “equality before the law” occurs 
in almost all written constitutions that guarantee fundamental _ 
rights. Equality before the law is an expression of English Com-  ~ 
mon Law while “equal protection of laws” owes its origin io the - 
American Constitution. Both the phrases aim io establish what ~ 
is called the “equality of status and of opportunity” as embodied — 
in the Preamble of the Constitution. While equality before the — 
law is a somewhat negative concept implying the absence of any 
special privilege in favour of any individual and the equal subjec- 
tion of all classes to the ordinary law, equal protection of laws 
is a more positive concept implying equality of treatment under 
equal circumstances. Thus, Article 14 stands for the establish- 
ment of a situation under which there is complete absence of any — 
arbitrary discrimination by the laws themselves or in their — 
administration. @ 

Interpreting the scope of the Article, the Supreme Court of 
India held in Chiranjit Lal Choudhury v. The Union of India 
that: (a) Equal protection means equal protection under equal 
circumstances; (b) The State can make reasonable classifica- 
tion for purposes of legislation; (c) Presumption of reasonable- — 
ness is in favour of the legislation; (d) The burden of proof — 
is on those who challenge the legislation. Explaining the scope 
of reasonable classification, the Court held that “even one cor- — 
poration or a group of persons can be taken to be a class by itself — 
for the purpose of legislation, provided there is sufficient basis or 
reason for it. The onus of proving that there were also other 
companies similarly situated and this er ay alone has been | 
discriminated against, was on the petitioner.” 

In its struggle for social and political freedom nahh has 
always tried to move towards the ideal of equality for all. The 
urge for equality and liberty has been the motive force of many 
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revolutions. The charter of the United Nations records the deter- 
mination of the member nations to reaflirm their faith in the equal 
rights of men and women. Indeed, real and effective democracy 
cannot be achieved unless equality in all spheres is realised in a 
full measure. However, complete equality among men and 
women in all spheres of life is a distant ideal to be realised only 
by the march of humanity along the long and difficult path of eco- 
nomic, social and political progress. The constitution and laws 
of a country can at best assure to its citizens only a limited measure 
of equality. The framers of the Indian Constitution were fully 
conscious of this. This is why while they gave political and legal 
equality the status of a fundamental right, economic and social 
equality was largely left within the scope of Directive Principles of 
State policy. 
The Right to Equality affords protection not only against dis- 
-criminatory laws passed by legislatures but also prevents arbitrary 
discretion being vested in the executive. In the modern State, 
the executive is armed with vast powers, in the matter of enforcing 
by-laws, rules and regulations as well as in the performance of a 
number of other functions. The equality clause prevents such 
power being exercised in a discriminatory manner. For example, 
the issue of licences regulating various trades and business acti- 
vities cannot be left to the unqualified discretion of the licencing 
authority. The law regulating such activities should lay down the 
principles under which the licencing authority has to act in the 
grant of these licences. 

Article 14 prevents discriminatory practices only by the State 
and not by individuals. For instance, if a private employer like 
the owner of a private business concern discriminates in choosing 
his employees or treats his employees unequally, the person dis- 
criminated against will have no judicial remedy. One might ask 
here, why should the Constitution not extend the scope of this 
right to private individuals also. There is good reason for not 
doing so. For, such extension to individual action may ;esult 
in serious interference with the liberty of the individual and, in 
the process, fundamental rights themselves may become meaning- 
less. After all, real democracy can be achieved only by a proper 
balance between the freedom of the individual and the restrictions 
inposed on it in the interests of the community. Yet, even in- 
dividual action in certain spheres has been restricted by the 
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Constitution, as for example, the abolition of untouchability, and 
its practice in any form by any one being.made an offence. Al- 
together, Article 14 lays down an important fundamental right 
which has to be closely and vigilantly guarded. 


Prohibition of Discrimination on Certain Grounds 
(Art. 15) . , 
Not content with a more general declaration of the right to equality, 
and fully conscious of the types of discrimination prevalent in the 
country, the framers went a step further in Article 15, which is 
more illustrative in character than introducing anything substan- 
tially new. Yet, there is-one striking feature in it which brings 
within its scope, although in a limited way, the actions of private 
individuals. According to the Article, “the State shall not dis- 
criminate against any citizen on grounds only of religion, race, 
caste, sex, place of birth or any of them. Further, on the basis 
_of any of these grounds a citizen cannot be denied access to shops, 
public restaurants or the use of wells, tanks, bathing ghats, roads 
and places of public resort maintained wholly or partly out of 
State funds or dedicated to the use of the general public.” 
Interpreting the scope of the Article, the Supreme Court held 
that “it is plain that the fundamental right conferred by article 
15(1) is conferred on a citizen as an individual and is a guarantee 
against his being subjected to discrimination in the matter of rights, 
privileges and immunities pertaining to him as a citizen generally.” 
Jn another decision the Court rejected the plea that residence in 
the State was equivalent to place of birth and held that these are 
two distinct conceptions with different connotations both in law 
and in fact, and when article 15(1) prohibits discrimination based 
on the place of birth, it cannot be read as prohibiting discrimina- 
tion based on residence. Residence as a qualification for certain 
purposes such as employment may not be classed with discrimi- 
nation based on caste and place of birth. The significance of the 
Article is that it is a guarantee against every form of discrimination 
by the State on the basis of religion, race, caste or sex. It also 
strikes at the root of provincialism by prohibiting discrimination 
based upon one’s place of birth. It also goes well with the ideal 
of a single citizenship which the Constitution establishes for the 
entire country. By including within its scope certain discrimi- 
natory actions of private individuals, the Article anticipates Article 
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17 which abolishes untouchability and facilitates the removal of 
discriminatory practices indulged in by the higher castes against 
the lower castes and helps in a substantial measure the progress 
of social equality. 

Article 15 has, however, two notable exceptions in its applica- 
tion. The first of these permits the State to make special provi- 
sion for the benefit of women and children. The second allows 
the State to make any special provision for the advancement of 
any socially and educationally backward classes of citizens or for 
the Scheduled Castes and the Scheduled Tribes. The special 
treatment meted‘ out to women and children is in the larger and 
the long-range interest of the community itself. It also recognises 
the social customs and background of the country as a whole. 
The second exception was not in the original constitution but was 
later on added to it as a result of the First Amendment of the 
Constitution in 1951. 


* 
Equality of Opportunity in matters of Public employment 
(Art. 16) e 
Article 16 guarantees equality of opportunity in matters of public 
employment. In the first part of the Article, the general rule is 
laid down that there shall be equal opportunity for all citizens, 
wherever they are living, in matters of employment under the 
State; thereby the universality of Indian citieznship is emphasised. 
In the next section, the general principle is explained in detail. 
According to this, the State is prohibited from showing any dis- 
crimination against any citizen on grounds of religion, caste, race, 
sex, descent, place of birth or residence. The next clauses are 
in the nature of exceptions. According to the first, residence 
qualifications may be made necessary in the case of appointments 
under the State for particular positions. But instead of leaving 
it to individual States to make any rules they like in this regard, 
the power is vested in Parliament to prescribe the requirement as 
to residence within the State. This is intended to make the quali- 
fying test uniform throughout India. The second exception is in 
favour of reservation of positions in public employment for any 
backward class of citizens. This is meant to help those who have 
had very little share so far in public employment. The determina- 
tion of a backward community is a matter that is left to each 
State Government. The third exception seeks to take out of the 
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scope of the general principle the management of the affairs of 
any religious or denominational institution under any special law 
providing for the same. 


The Abolition of Untouchability (Art. 17) 

Article 17 abolishes “Untouchability”, and its practice in any form 
is made an offence punishable under the law. No article in the 
Constitution was adopted with such unanimity and so great an 
acclamation and enthusiasm as this article. It was the only one 
which had the special distinction of having been adopted with 
cries of “Mahatma Gandhi Ki Jai”. Some critics of the Consti- : 
tution ask the question: “What is the right that is created by 
this article?” It is true that it does not create any special privi- 
leges for any one. Yet, it is a great fundamental right, a charter 
of deliverence to one-sixth of the Indian population from perpetual 
subjugation and despair, from perpetual humiliation and disgrace. 
We have already seen, while discussing the nature of fundamental 
rights, that a right is a remedy against a disability. The abolition 
of untouchability becomes a right in that sense. The custom of — 
untouchability had not only thrown millions of the Indian popula- - 
tion into abysmal gloom and dispair, shame and .disgrace, but it 
had also eaten into the very vitals of the nation. There could be 
no better sign of the determination to eradicate the evil than in- 
corporating this Article into the chapter on Fundamental Rights. 
in the Constitution. 

It may not be inappropriate in this context to recall what Gandhi 
feelingly said on one occasion on the subject. He said: “I do 
not want to be re-born, but if I am reborn, I wish that I would 
be reborn as a Harijan, as an untouchable, so that I may lead a 
continuous struggle against the oppression and indignities that 
have been heaped upon these classes of people.” Again, it may 
not be inappropriate to recall here that it was an irony of fate 
that a man who was driven from one school to another, who was 
forced to take his lessons outside the class-room and who was 
thrown out of hotels in the dead of night, all because he was an 
untouchable, was entrusted with the task of framing the Consti- 
tution which embodies this Article and which dealt the death 
blow to this pernicious social custom. 

‘With the epic fast of Mahatma Gandhi. in 1932 in protest 
against the “communal award” by which the Scheduled Castes 
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were. to be given a separate electorate, a vigorous movement 
against untouchability was launched on a national basis. Solemn 
pledges were taken by many members of the Indian National Con- 
gress and others, that untouchability would no longer find any 
asylum in the country. The movement brought forth some good 
results. . Many temples were thrown open, and the rigours of 
untouchability had become a thing of the past at least in the urban 
centres of the country. But the evil of untouchability still linger- 
ed in many forms and in many parts of the country. Speaking 
on the Untouchability Offences Bill, which was passed into an 
Act in 1955, the Home Minister of India said: . 
“This cancer of untouchability has entered into the very vitals 
of our society. It is not only a blot on the Hindu religion, but 
it has created intolerance, sectionalism and fissiparous ienden- 
cies. Many of the evils that we find in our society today are 
traceable to this’ heinous monstrosity. It was really strange 
that Hindus with their sublime philosophy and their merciful 
kind-heartedness even towards insécts should have been party 
to such intolerable dwarfing of manhood. Yet, untouchability 
has been there for centuries and we have now to atone ior 
ae. The ided on untouchability is entirely a ie to 
the structure, spirit and provisions of the Constitution.” 


- The Untouchability Offences Act came into force in June 1955. 


In one sense it may be said to be an expansion of Article 15 of 
the Constitution. The Act intends to make the enforcement of 
any disability against the Scheduled Castes illegal. It provides. 
that when the victim is a member of a Scheduled Caste, the com- 
mission of forbidden act should be presumed io have been done 
on the ground of untouchability. It has laid down that whatever 
is Open to the general public or to Hindus generally should be 
equally open to members of the Scheduled Castes also. Thus, for 
example, no shop may refuse to sell and no person may refuse 
to render any service to any person on the ground of untouch- 
ability. Every person is entitled to such services on the terms on 
which they may be obtained in the ordinary course of business by 
any other person. Any refusal on that ground entails cancella- 
tion of any licence required in respect of such profession. Any 
act which interferes in any manner with the exercise of such rights 
by any person is an offence punishable with imprisonment for six 
months or a fine upto Rs. 500 or both. A subsequent offence is 
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punishable with both imprisonment and fine. All offences under — 
the Act are cognisable and may be compounded with leave of the 
Court. 

In spite of the constitutional provisions, the operation of the 
Untouchability Offences Act and judicial pronouncements, India 
cannot yet claim to have rooted out the evil of untouchability 
completely. In the fight against social evils, legislation is only 
one of many weapons. To adopt an article in the Constitution 
against untouchability and make it a fundamental right or pass an 
Act of Parliament making its practice an offence and then expect — 
over-night to have a society devoid of this centuries-old evil, would 
be too optimistic. There is no room for complacency in spite of 
the existence of these enactments. Legislation is a poor remedy 
for prejudices. The battle against every form of untouchability 
and social discrimination has to be carried to the hearts and minds 
of prejudiced people through mass contact, the mustering of public 
opinion. and social action> Simultaneously, there must be a vigi- 
lant watch over offenders with a view to punishing every aggres- 
sive manifestation of caste discrimination. 


The Abolition of Titles (Art. 18) 
In the creation of a society which seeks to establish political, social 
and economic equality and thereby aspires to become truly demo- 
cratic, there is no room for some individuals to hold titles thus— 
creating artificial distinctions among members of the same society. 
Recognition of titles and the consequent creation of a hierarchy 
of aristocracy had been denounced as an anti-democratic practice 
as early as the eighteenth century by both the American and the 
French revolutions. A democracy should not create titles and 
titular glories. In India, the practice of the British Government 


conferring a number of titles every year mostly on their political’ 


supporters and government officers, had already created a peculiar 
class of nobility among the people. It was difficult, on principle, 
for Independent India to recognise and accept these titles apart 
from considerations of the merit of those who held them. Article 
18, therefore, abolishes all titles and the State is prohibited irom 
conferring titles on any person. The only exception made io the 
strict rule of non-recognition of titles is that provided in favour of 
academic or military distinctions. 

Ambedkar explained in the Constituent Assembly that Article 
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18 did not create a justiciable right: 

“The non-acceptance of titles is a condition of continued citi- 
zenship, it is not a right, it is a duty imposed upon the individual 
that if he continues to be the citizen of this country, then he 
must abide by certain conditions. One of the conditions is that 
he must not accept a title, if he did, it would be open for Parlia- 
ment to decide by law what should be done to persons who 
violate the provisions of this article. One of the penalties may 
be that he may lose the right of citizenship.” 

Thus, under Article 18, not only is the State in India prevented 
from conferring titles on any person, but Indian citizens are for- 
bidden to accept any title from a foreign State without the consent 
of the President of India’ The prohibition applies not only to the. 
acceptance of titles but also to that of any present, emolument or 
office of any kind from any foreign State by any person holding 
an office of profit or trust under the State. 

The battle against the titles conferred by the British monarch 
started with the passing of the United States Constitution in 1787 
which prohibited all titles of nobility in the United States. An- 
other British dependency, Ireland, on establishing its independ- 
ence, followed suit and its constitution too prohibits the conferring 
of titles by the State. India and Burma were the next io follow 
the example, the former despite the fact that she decided to conti- 
nue to be a member of the Commonwealth of Nations whose head 
was the British monarch. | 


CHAPTER 9 
THE RIGHT TO FREEDOM (Art. 19) 


PERSONAL liberty is the most fundamental of fundamental rights. 
Articles 19 to 22 deal with the different aspects of this basic right. 
Taken together, these four articles form a charter of personal 
liberties, which provides the backbone of the chapter on Funda- 
mental Rights. Of these, Article 19 is the most important and it 


may rightly be called the key-article embodying the “Seven — 1 


Freedoms” under the Constitution, guaranteed to all citizens. 
These are the right 

(1) to “freedom of speech and expression; 

(2) to assemble peaceably and without arms; 

(3) to form associations or unions; ;, 

(4) to move freely throughout the territory of India; 

(5) to reside and settle in any part of the territory of India; 

(6) to acquire, hold and dispose of property; and 

(7) to practice any profession, or to carry on any occupation, 

trade or business. 


It is impossible to exaggerate the importance of these freedoms 


in any democratic society. Indeed, the very test of a democratic 
society is the extent to which these freedoms are enjoyed by the 
citizens in general. These freedoms, as a whole, constitute the 
_ liberty of the individual, and liberty is one of the most essential 
ingredients of human happiness and progress. The most import- 
ant among the inalienable rights of man, according to the Declara- 
tion of American Independence, are “Life, Liberty and the pursuit 
of happiness”. The Preable of almost every constitution declares 


the same in one form or another as its objectives. The Preamble } 


of the Constitution of the United States, for instance, declares 
that one of its objects is “to secure the blessings of liberty to our- 
selves and to our posterity”. The Preamble of the Indian Consti- 
tution too proclaims that one of its objectives is to secure ee 
“Liberty of thought, expression, belief, faith and worship.” 

The Articles dealing with the Right to Freedom embodied. in 
the Constitution are the product of a compromise of two extremes. 


Having achieved political freedom only recently, the urge to exer- — 


cise unfettered right to freedom was very much there. At the 
92 ; 
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same time, there was also the realisation that the State that had 
been brought into existence was an infant State and if the newly- 
won freedom was to be guaranteed by a stable political order, it | 
depended on the continued existence of that infant State which 
had yet to pass through many troubles. Therefore, the State 
should be preserved even if that entailed the abridgement to some 
extent of the rights guaranteed. The Drafting Committee, there- 
fore, chose the golden mean of providing a proper enumeration 
of those rights that are considered essential for the individual and 
at the same time, putting such checks on them as will ensure the 
security of the State. They thought that the working of these rights 
_ depended on the genius of the Indian people, on how they deve- 
loped their ideas of liberty which at the time of the drafting of the 
Constitution were in a rather undeveloped State. 

As it stands now, there are seven restrictions on the freedom 

. of speech and expression. These are: the security of the State, 
friendly relations with foreign States, public order, decency or 
morality, contempt of court, defamation, and incitement to vio- 
lence. As it was passed originally by the Constituent Assembly, 
the restrictions were fewer and confined only to “libel, slander, 
defamation; contempt of court, any matter which offends against 
decency or morality, or which undermines the security of, or tends 
~ to overthrow the State.” These were modified into their present 
form as a result of the First Amendment of the Constitution, 1951, 
necessitated by the decision of the Supreme Court in Romesh 
Thaper V. the State of Madras. The Court held in this case that, 
unless a law restricting freedom of speech and expression were 
directed solely against the undermining of the security of the State 
or its overthrow, the law could not be held a reasonable restriction 
though it sought to impose a restraint for the maintenance of public 
order. 

On the basis of this interpretation of the Supreme Court, some 
of the High Courts gave decisions to the effect that even incite- 
ment to individual murder or promoting disaffection among classes 
could not be restricted under the permissive limits set in article 
19(2). This was indeed a drawback which required rectification. 
The First Amendment of the Constitution made the necessary pro- 
vision to obviate this difficulty by including “public order” along 
with other grounds for restricting the freedom of speech and ex- 
pression. Thus, the scope of restriction under the present provi- 
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sion is broader than what it was under the original provision. Yet, 
in every case the judiciary gets a chance to test the validity of the 
executive action or legislative enactment against its reasonableness. 
In fact, the word “reasonable” is the life and soul of the entire 
Article. Interpreting the meaning of this word the Supreme Court 
said: , 

“The phrase ‘reasonable restriction’ connotes that the limi- 
tation imposed upon a person in enjoyment of a right should 
not be arbitrary or of an excessive nature beyond what is re- 
quired in the interest of public. Legislation which arbitrarily 
or excessively invades the right cannot be said to contain the 
quality of reasonableness, and unless it strikes a proper balance 
between the freedom guaranteed and the social control permit- 
ted under Article 19 it must be held to be wanting in reason- 
ableness.” / 


Freedom of the Press \ 

There had been much criticism, both within the Constituaiil As- 
sembly and outside, of the omission of a specific reference to 
Freedom of the Press and the failure to guarantee it along with 
the freedom of speech. The omission was considered a serious 
lapse on the part of the Drafting Committee by the protagonists of 
a “Free Press” as a separate right. Nevertheless, the Drafting 
Committee did not think it necessary to incorporate a separate 
right of this nature in the chapter on Fundamental Rights. 

Speaking on behalf of the Committee, Ambedkar said that the 
Press was merely another way of denoting an individual or a citi- 
zen. “The Press has no special rights which are not to be given 
or which are not to be exercised by the citizen in his individual 
capacity. The editor of a Press or the Manager of the Press are 
all citizens and, therefore, when they choose to write in news- 
papers, they are merely exercising their right of expression and in 
my judgment, therefore, no special mention is necessary of the 
freedom of the Press at all.” 

The word “expression” that is used in Article 19(1)(a) in 
addition to “speech”.is comprehensive enough to cover the Press. 
In fact, the lack of a specific mention of the Press in the Consti- 
tution created no difficulty when the Supreme Court was called 
upon to protect the freedom of the Press in Romesh Thapar’s case. 
Further, modern science and technology have invented and are 
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still inventing and bringing into use many forms of expression 
through which communication of ideas is facilitated. The radio, 
the cinema, the telephone and the television are a few important 
examples of these new forms. Some of these may become in the 
course of time even more powerful and important media of ex- 
pression than the Press itself. So, there seems to be no justifica- 
tion to single out any of them or mentioning all of the existing 
dominant forms in the Constitution, as such detailed mention 
would not serve any purpose which is not served by the word 
“expression”. Hence, the criticism of the Constitution for not 
including the “Freedom of the Press” as a separate right can hard- 
ly be justified. 


The Right of Assembly [Art. 19(1)(b) and 19(3)] 

One of the basic protections of free speech is the right of free 
assembly. In fact, freedom of assembly and freedom of speech 
go hand in hand. The framers of the Constitution knew that the 
right to peaceably assemble for public debate and discussion, for 
political activities and such other purposes, was essential to make 
the freedom of speech and expression real. Hence the consti- 
tutional guarantee to assemble peaceably and without arms. 

The right to assembly can be restricted only in the interest of 
public order and the restrictions ought to be reasonable. 
Interpreting the scope of this provision, the Patna High Court, in 
the case Indradeo Singh V. the State, in which the Bihar Main- 
tenance of Public Order Ordinance of 1949 was challenged as 
invalid, held that what the Court had to decide was whether or not 
the restrictions were reasonable: 

“The question is whether the relevant section of the Ordi- 
nance relating to the banning of public processions etc. was an 
unreasonable restriction in the exercise of the right conferred 
by the above clause [Art. 19(3)] of the Constitution. In my 
Opinion, it is sufficient to state that the restriction imposed by 
the Act so far as it related to public processions etc. was not un- 
reasonable; and, therefore, it cannot be held that the sentence 
passed against the petitioners fell along with the relevant sec- 
tion of ihe Order. The restriction actually imposed cannot be 
said to be unreasonable judged by any standard.” 
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The Right to Form Associations or Unions 
[Art. 19(1)(c) and 19(4)] 

The right guaranteed to form associations or unions is more or 
less a charter for all working people in this counrty. Trade 
union activity was not only discouraged by most of the tern | 
countries until comparatively recently, but in many countries it 
was even looked upon as an anti-social and anti-State activity. 
Workers had to undergo great suffering before they could obtain 
even the elementary rights that vitally affected their existence as 
a separate group or class in society. It was only in the twentieth. 
century, particularly after the end of the First World War, that 
any significant measures were undertaken to ensure the legitimate 
rights of workers through labour and industrial legislation. To 
make these rights fundamental and embody them as such in the 
constitution was indeed a much bolder step forward. Fully re- 
cognising the trend of the times, the Constitution of India has 
made the workers’ right to form Unions a fundamental one. 

The right to form associations or unions can be restricted only 
in the interests of public order or morality. There can be no 
association or union for an illegal or conspiratorial purpose. Nor - 
can there be an association to further immorality. Interpreting 
the scope of the right the Supreme Court held in the case of the 
State of Madras Vs. V.G. Rao: 

“The right to form association or unions has such wide and 
varied scope for its exercise and its curtailment is fraught with 

_ such potential reactions in the religious, political and economic 
fields, that the vesting of authority in the executive government 
to impose restrictions on such right, without allowing the 
grounds of such imposition, both in their factual and legal 
aspects, to be duly tested in a judicial enquiry, is a strong ele- 
ment which, in our opinion, must be taken into account in 
judging the reasonableness of the restrictions imposed on the 

exercise of the fundamental right under Article 19(1)c.” 

The right to form associations or unions, however, is not avail- 
able to every citizen in the same measure. A member of the 
public services, although he is a citizen, cannot claim the right to 
the extent that a private citizen can. Being a government servant, 
he is bound by his service rules and he cannot challenge his ser- 
vice rules on the ground that they stand in his way of fully enjoy- 
ing the right to form associations. This has been made clear by 
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the Supreme Court in Balakotiah Vs. The Union of India. 


The Right to Free Movement, to Residence and to Property 
[Art. 19(1)(d), (e), (f) and 19(5)] 

The right to move freely throughout the territory of India, to re- 
side and settle in any part of it and to acquire, hold and dispose 
of property are guaranteed under sub-clauses (d), (e) and (f) res- 
pectively of clause (1) of article 19. The importance of the free- 
dom of movement cannot be exaggerated. In fact, the enjoyment 
of the freedo 4% guaranteed under the other rights depends largely 
on the freedom of movement unhampered and uncircumscribed. 
The State’s power to place reasonable restrictions on these free- 
doms is limited to two: the interests of the general public and the 
protection of the interests of any Scheduled Tribe. For instance, 
it is in the interests of the general public to restrict the free move- 
ment of a person suffering from a contagious desease. Similarly. 
the Scheduled Tribes form separate communities by themselves, 
backward and unsophisticated, with separate cultural and pro- 
perty interests. Although, complete segregation of the Tribal 
people in the name of their separate culture and general back- 
wardness is wrong and against the ultimate aim of complete 
national integration, certain safeguards as are envisaged here seem 
to be justified. Otherwise, hg Tei people may become easy 
victims of exploitation at the hands of their more “civilised”, 
shrewd and designing brethren. Hence there are various provi- 
sions disabling them from alienating their own properties except 
under special conditions. In their own interest and for their bene- 
fit, laws may be made restricting the ordinary rights of citizens 
to go and settle in particular areas inhabited by the Tribal people 
. OF acquire property in them. The reference to the interests of 
the Scheduled Tribes makes it clear that the free movement spoken 
of in the clause relates not to general rights of locomotion but to 
the particular right of shifting or moving from one part of the 


Indian territory. to another, without any sort of discriminatory 
barriers. 


The Freedom of Profession, Occupation, Trade or Business 
[Art. 19(1)g and 19(6)] 
Article 19(1)(g) guarantees the freedom to practise any profes- 
sion, or to carry on any occupation, trade or business. A doubt 
7 
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was expressed in the Constituent Assembly whether these were 
fundamental rights at all. Perhaps the only other Constitutions 
which have given them the status of fundamental rights are those 
of Ireland and Switzerland. It seems that the framers of the 
Indian Constitution had been influenced by the complex social sys- 
tem that prevailed in India, in seeking to guarantee rights such as 
these. It has been a bane of India’s social life that professions 
were inherited rather than acquired. A society dominated by 
caste, and professions based upon caste or religion, have little io 
offer for the building up of a community enlivened by social mobi- - 
lity and dynamism. Such a society is often intolerant to persons 
who change the traditional profession of their ancestors and is 
eager to maintain a petrified social order. A _ constitutional 
guarantee of the right to take up the profession, calling, trade or 
business of one’s choice is indeed a significant aid to the building 
up of a dynamic and democratic society. The framers of the 
Constitution have done well to incorporate these rights in the 
chapter on Fundamental Rights and have thereby helped the 
evolution of a truly democratic society. The State’s power to 
restrict the enjoyment of these freedoms is limited to the making of 
any law imposing reasonable restrictions in the interests of the 
general public in so far as it relates to: (a) the prescribing of 
professional or technical qualifications necessary for practising any 
profession or carrying on any occupation, trade or business or 
(b) the carrying on by the State or by a corporation owned or 
controlled by the State, of any trade, business, industry or service. 
In Rashid Ahmed Vs. The Municipal Board, Kairana, The ~ 
Supreme Court had occasion to discuss in detail the scope of the — 
rights guaranteed under the clause regarding the freedom of pro- 
fession. Rashid Ahmed was carrying on wholesale business in 
truits and vegetables in one of the bazars of Kairana, a town in 
Uttar Pradesh. In April 1949, a set of new by-laws framed by ~ 
the Kairana municipality came into force. Anticipating the com- — 
ing into force of the by-laws, the Board had auctioned the con- — 
tract for wholesale trade in vegetables on the basis of a monopoly 
right. The conrtact was given to one Habib Ahmed. Sub- ~ 
sequently the Board notified a specified place as the market for 
wholesale business in vegetables. Thereupon the petitioner ap- 
plied for a license to carry on his business at his shop. The Board ~ 
rejected the application and the decision was communicated io ihe ~ 
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petitioner. It said: “According to resolution number 188 dated 
22, December 1949, the application of Mr. Rashid Ahmed is 
rejected and he be informed accordingly”. The resolution con- 
tained no reason for the rejection of the application. Soon after, 
notice was served on the petitioner by the Board asking him to 
stop selling vegetables at the appointed market or at his own shop 
where he had been doing business at least for two years prior to 
the coming into effect of the by-laws. His business had been 
wholly stopped and he was being pee eetiicd for alleged breach 
of the by-laws. By-law 2 ran thus: “No person shall establish 
any new market or place for whole-sale transaction without obtain- 
ing the previous permission of the Board and no person shall sell 
or expose for sale any vegetable, fruit, etc., at any place other chan 
fixed by the Board for the purpose”. 

Speaking on behalf of a unanimous Court, Justice S. R. Das 
observed: 

“The Constitution by Article 19(1)g guarantees to. the Indian 
citizen the right to carry on trade or business subject io such 
reasonable restrictions as are mentioned in clause 6 of that 
Article. The position, however, under by-law 2 is. that while 
it provided that no person shall establish a market for whole- 
sale transactions in vegetables except with the permission of 
the Board, there is no by-law authorising the respondant io 
issue the licence. The net result is that the prohibition of this 
by-law, in the absence of any provision for issuing licences, 


becomes absolute. Further, the Board has granted a mono- | 


poly to Habit Ahmed and has put it out of its power to grant a 
licence to the petitioner to carry on wholesale business. in 
vegetables either at the fixed market or at any other place within 
the municipal limits of Kairana. This certainty is much more 
than reasonable restrictions on the petitioner as are contemplat- 
ed by clause (6) of Article 19 of the Constitution ...... We are 
Satisfied that. in this case the petitioner’s fundamental rights 
have been infringed and he is entitled to have his grievance 
redressed. The proper order in such circumstances would be 
to direct the respondent Board not to prohibit the petitioner from 
carrying on the trade of wholesale dealer and commission agent 
of vegetables and fruits within the limits of the Municipal Board 
of Kairana, except in accordance with the bye-laws as and when 
framed in future according to law and further.to direct. the. rec- 
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pondent Municipal Board to withdraw the pending prosecution 
of the petitioner and we order accordingly.” 


Protection in respect of Conviction for Offences (Art. 20) 
Article 20 affords protection against arbitrary and excessive 
punishment to any person who commits an offence. There are 
four such guaranteed protections: (1) A person can be convict- 
ed of an offence only if he has violated a law in force at the ume 
when he is alleged to have committed the offence; (2) No per- 
son can be subjected to a greater penalty than what might have 
been given to him under the law that was prevalent when he com- 
mitted the offence; (3) No person can be prosecuted and 
punished for the same offence more than once; (4) No person 
accused of an offence can be compelled to be a witness against 
himself. The Draft Constitution did not contain the term 
“prosecuted” in the clause prohibiting double punishment. It 
was pointed out in the Constituent Assembly that such a word 
was necessary because punishment here meant only that which 
was given by a Court of law. Departmental punishment would 
not be taken as “punishment” in the sense in which the word is 
used in the Constitution. Nor would any punishment given in a 
court of law preclude departmental action leading to punishment 
for the same offence committed by the same official. This means 
that disciplinary action may be taken by the Government against 
an official despite the sentence of a Court of law and such action 
will not infringe the right guaranteed under this Article. 

Taken together, these provisions guard against retrospective 
application of a punitive law and double punishment for the same 
offence. These are, indeed guarantees of great importance which 
establish “the primacy of law over the passions of man”. 


Protection of Life and Personal Liberty (Art. 21) 
Article 21 is one of the shortest in the Constitution over which 
there took place one of the longest and most thorough-going dis- 
cussions in the Constituent Assembly. It enacts that “no person 
shall be deprived of his life or personal liberty except according 
to procedure established by law”. The Article as it stands now 
is a revised version of what it originally was in the Draft Consti- 
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tution, according to which “no person was to be deprived of his i 
life or liberty without due process of law”. The Drafting Com- { 
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mittee gave two reasons for this change. First, the word “liberty” 
should be qualified by the word “personal” in order to avoid the 
possibility of too wide an interpretation which might include even 
the freedom already dealt with under Article 19. Secondly, the 
expression “procedure established by law” is more definite and 
such a provision finds place in the same context in si Japanese 
Constitution of 1946. 

The key word in Article 21 is “law”. What does it mean, law 
enacted by a competent legislative body, or fundamental or 
natural law? This was the question that confronted the Supreme 
_ Court soon after the inauguration of the Constitution. The ques- 
tion was discussed at length in A. K. Gopalan Vs. the State of 
Madras. 

Chief Justice Kania said that there was no ambiguity in the 
meaning of the Article: 

“Normally read, and without thinking of other Constitutions, . 
the expression “procedure established by law” must mean pro- 
cedure prescribed by the law of the State. . . . To read the 
word “law” as meaning rules of natural justice will lead one in 
dfficulties because the rules of natural justice as regards pro- 
cedure, are nowhere defined and in my opinion, the Consti- 
tution cannot be read as laying down a vague standard. This 
is particularly so when in omitting to adopt “due process of 
law” it was considered that the expression “procedure esta- 
blished by law” made the standard specific.” 

This opinion of the Chief Justice was supported by four other 
judges of the Court. 

The importance of the right embodied in Article 21, even if it 
does not place limitations on legislative power, is indicated by 
Justice Mukherjea in the same case in the following words: 

“The fundamental rights not merely impose limitations upon 
the Legislature, but they serve as checks on exercise of exe- 
cutive powers as well, and in the matter of depriving a man of 
his personal liberty, checks on the high-handedness of the exe- 
cutive in the shape of preventing them from taking any step, 
which is not in accordance with law, could certainly rank as 
fundamental rights. In the Constitution of various other coun- 
tries, the provisions relating to protection of personal liberty 
are couched very much in the same language as in Article 21. 
It is all a question of policy as to whether the Legislature or the 
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judiciary would have the final say in such matters and the Cons- 
titution makers of -India deliberately decided to place these 
powers in the hands of the Legislature. Article 31 of the 
Japanese Constitution, upon which Article 21 of our Consti- 
tution is modelled, also proceeds upon the same principle.” 
To sum up: Article 21 gives protection to life and personal 
liberty to the extent therein mentioned. It does not recognise 
the right to life and personal liberty as an absolute right but limits 


the scope of the right itself. The absolute right is, by the defini-~ 


tion in that article, qualified by the risk of its being taken away in 
accordance with the procedure established by law. It is this circum- 
scribed right which is substantively protected by Article 21, as 
against the executive as well as the legislature, for the Constitution 
has conditioned its deprivation by the necessity for a procedure 
established by law made by the legislature. While sub-clauses 2 
to 6 of Article 19 have put a limit on the fundamental right of a 
citizen, Article 21 along with Article 22 puts a limit on the power 
of the State given under Article 246, read with the legislative lists. 
Under the Constitution, the life and personal liberty are balanced 
by restrictions on the rights of the citizens as laid down in Article 
19, and by the checks put upon the State by Articles 21 and 22. 


Protection against Arrest and Detention (Art. 22) 

Article 22 guarantees three rights. First, it guarantees the right 
of every person who is arrested to be informed of the cause of 
his arrest; secondly, his right to consult, and to be defended by a 
lawyer of his choice. Thirdly, every person arrested and detained 
in custody shall be produced before the nearest Magistrate within 
a period of twenty-four hours and shall be kept in continued cus- 
tody only with his authority. All these rights are without any 
qualifications and are, therefore, in absolute terms. 

There are, however, two exceptions to the universal application 
of the rights guaranteed under the first two clauses of Article 22. 
These relate to: 

(1) any person who is for the time being an enemy alien; or 

(2) any person who is arrested or detained under any law pro- 

viding for preventive detention. 
The first exception was accepted by the Constituent Assembly 
without any opposition as it embodied a sound principle. For 
instance, if India were at war with another country, considerations 
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of national security may demand the arrest and detention of a per- 
son who is the citizen of the enemy country. He may not be 
given the rights guaranteed under Article 22(1) and (2). But 
no such easy justification is available for the second exception 
which provides for preventive detention even during normal iimes. 
Discussion on this clause in the Constituent Assembly was stormy 
and acrimoneous. 

The reasons for the introduction of such a clause were explain- 
ed by Ambedkar thus: 

“It has to be recognised that in the present circumstances 
of the country, it may be necessary for the Executive to detain 

a person who is tampering either with public order or with the 

Defence Services of the country. In such case, I do not think 

that the exigency of the liberty of the individual shall be placed 

above the interests of the State.” 

Ambedkar’s explanation, however, failed to satisfy a consider- 
able section of the Assembly who criticised the provision in strong 
terms. 

Replying to the debate, Ambedkar laid emphasis on the special 
safeguards embodied in the Constitutiuon even when a person is 
arrested and detained under a preventive detention law. He said: 

“Tf all of us follow purely constitutional methods to achieve 
our objective, I think the situation would have been different 
and probably the necessity of having preventive detention might 

not be there at all. But I think in making a law we ought to 
take into consideration the worst and not the best... . 
There may be many parties and persons who may not be patient 
enough to follow constitutional methods. but are impatient in 
reaching their objective and if for that purpose [they] resort 
to unconstitutional methods, then there may be a large number 
of people who may have to be detained by the Executive. In 
such a situation, would it be possible for the Executive to pre- 
pare the cases and do all that is necessary to satisfy the elaborate 
legal procedure prescribed? Is it practicable?” 

Ambedkar, however, pointed out the safeguards provided in the 
Constitution to mitigate the rigours of an apparently absolute 
power of preventive detention permitted under Article 22(3). 
First, every case of preventive detention must be authorised by law. 
It cannot be at the will of the Executive. Secondly, no law of 
preventive detention shall normally authorise the detention of a 


104 INDIA’S CONSTITUTION 


person for a longer period than three months. Thirdly, every 


case of preventive detention for a period longer than three months — 
must be placed before an Advisory Board composed of persons 


qualified for appointment as judges of a High Court. Such cases 
must be placed before the Board within the three months period. 
The continued detention after three months should be only on the 
basis of a favourable opinion by the Board. The only exception 


to this provision is when Parliament prescribes by law the circum- 


stances under which a person may be kept in detention beyond 
three months even without the opinion of the Advisory Board. 
Fourthly, no person who is detained under any preventive detention 
law can be detained indefinitely. There shall always be a maxi- 
mum period of detention which Parliament is required to prescribe 
by law. Fifthly, in cases which are required to be placed before 
the Advisory Board, the procedure to be followed by the Board 
shall be laid down by Parliament. Sixthly, when a person is de- 
tained under a law of preventive detention, the detaining authority 
shall communicate to him the grounds on which the order has 
been made. It should also afford him the earliest opportunity 
of making a representation against the order. 

The greatest safeguard, accrding to Ambedkar, is that preven- 
tive detention takes place only under the law. It cannot be at 
the will of the Executive. It is also necessary to make a distinc- 
tion between different ‘categories of cases. There may be cases 
of detention where the circumstances are so serious and the con- 
sequences so dangerous that it would not even be desirable to per- 
mit the members of the Board to know the facts regarding the 
detention of any particular individual. The disclosure of such 
facts may be too dangerous to the security of the State or its very 
existence. But even here there are two mitigating circumstances. 
First, such cases will be defined by Parliament. They are not to 
be arbitrarily decided by the Executive. Secondly, in every case 
there shall be a maximum period of detention prescribed by law. 

The First Preventive Detention Act was passed by Parliament 
in 1950. The validity of the Act was soon challenged before the 
Supreme Court in Gopalan Vs. the State of Madras. The case 
was heard by six judges of the Court and each of the judges wrote 
a separate opinion. Each has examined in general the scope of 
fundamental rights under the Constitution besides analysing in 
detail the content of personal liberty. By a 4:2 majority, the 
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Court upheld the Act except section 14 of the Act which was un- 
animously declared invalid. The invalidity of this section, how- 
ever, did not affect the rest of the Act as it could be severed from 
the remaining provisions. : 

The Preventive Detention Act has so far been amended five 
times, and according to the latest amendment (of 1960), it will 
last until the end of 1963. The government’s move for its exten- 
sion was the occasion for a heated debate in Parliament. Opposing 
the extension of the life of the Act, some members of the Op- 
position made the rather serious allegation that the Act had been 
used primarily to suppress political opposition. This allegation, 
however, was not proved by facts and figures. For example, it 
was pointed out that out of 49 detenus in Bombay there were 
only three Communists and six Praja Socialists. As has been 
pointed out above, the checks on the exercise of the arbitrary 
power of detention are reasonably adequate. Figures quoted dur- 
ing the debates revealed that the Advisory Boards have been an 
effective forum of appeal to the detenus. For, about 60 per cent 
of them had been let off as a result of the decisions of the Boards. 
According to the Home Minister, as against nearly 11,000 per- 
sons who were detained in 1950, there were, at the end of Septem- 
ber 1957, only some 205 under detention, of whom over a hund- 
red belonged to the Punjab alone. There was a time when ithe 
number of detenus under preventive detention for the whole of 
India fell to as low a figure as a dozen. 

Looking back on the fourteen years of the life of Independent 
India, one may feel reasonably satisfied with the extent of personal 
liberty the Indian people at large have been enjoying. Demo- 
cratic freedom in India is still too young and tender a plant io be 
capable of defending itself easily against overt or covert onslaughts 
that may be directed against it by elements which have no regard 
either for democratic liberties or orderly progress. Vigilance is 
still required to protect the country’s hard-won freedom and 
national unity from forces of subversion and violent revolution. 
Until and unless every party or group accepts constitutional means 
to achieve its objectives and practises them, special provisions 
such as the preventive detention law may still be needed in India. 
But, whatever be the justification, so long as the Preventive Deten- 
tion Act remains on the Statute Book, there will also remain an 
unseemly blot on the fair face of democracy in India. 


CHAPTER 10 
THE RIGHT AGAINST EXPLOITATION 
(Art. 23 and 24) 


ARTICLES 23 and 24 deal with the right against exploitation. 
Article 23 which prohibits traffic in human beings and begar and 
similar forms of forced labour is comparable to the Thirteenth 
Amendment of the American Constitution abolishing slavery or 
involuntary servitude. At the time of the adoption of the Consti- 
tution there was hardly anything like slavery or the widespread 
practice of forced labour in any part of India. The national free- 
dom movement, since the twenties of this century, had been a 
rallying force against such practices. However, there were many 
areas of the country where the “untouchables” were being exploit- 
ed in several ways by the higher castes and richer classes. For 
example, in parts of Rajasthan in Western India, which was in 
pre-independence days a cluster of Princely States, there existed 
a practice under which labourers who worked for a particular land- 
Jord could not leave him to seek employment elsewhere without 
his permission. Very often this restriction was so severe and the 
Jabourer’s dependence on the “master” was so absolute that he was 
just a slave in reality. The local laws had Rabari such 
practices. 

Evils like the Devadasi system under which women were dedi- 
cated in the name of religion, to Hindu dieties, idols, objects of 
worship, temples and other religious institutions, and under which 
they, instead of living a life of dedication, self-renunciation and 
piety, were the life-long victims of lust and immorality, had been 
prevalent in certain parts of southern and western India. Vestiges 
of such evil customs and practices were still there, in many parts 
of the country. The Constitution-makers were eager to proclaim 
a war against them through the Constitution as these practices 
could have no place in the new political and social concept that 
was emerging with the advent of independence. The ideal of 

“one man, one vote, one value”, equality before law and equal 
protection of laws, freedom of profession and the right to move 
freely throughout the country—all these would have no meaning 
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if “one man” was subjugated by “‘another man” and one’s life was 
at the mercy of another. 
_ Although any form of forced labour is an offence punishable 
under law just as untouchability is an offence, this Constitutional 
guarantee is only against private individuals and organisations. 
An important exception is made in favour of the State which may 
impose compulsory service for public purposes. Compulsory 
military service or compulsory work for nation-building pro- 
grammes may provide examples of such service. The State may, 
for instance, pass a law by which it may compel every University 
graduate tc spend six months in villages immediately after leaving 
the University, on literacy work or other social service among the 
village people. Such a law, however, should not make any dis- 
crimination on grounds of religion, caste or class, or any of them. 


Prohibition of Child Labour 

According to Article 24, no child below the age of fourteen years 
shall be employed to work in any factory or mine or engaged in 
any other hazardous employment. This Article is intimately 
related to a directive principle of state policy which calls upon the 
State to enforce universal compulsory and free primary education 
to all children in the country upto the age of fourteen years. This 
comes of the realisation that children should prepare during this 
period for the task of the future as useful and responsible citizens. 
Employment of children is an uncivilised and even inhuman prac- 
tice. It is exploitation. It stunts their growth, corrupts their 
morals and often drives them to delinquency. Naturally, it must 
be prohibited and incentives to divert them from np 
should be provided. 

In spite of the existence of several laws which seek io provide 
protection of the right against exploitation, there still remain in 
many parts of the country many forms of exploitation that come 
within the scope of this right. The efforts so far made by ithe 
State in this direction are marked by timidity rather than deter- 
mination. There is an under-current of indifference even in the 
law-enforcing officials with respect to these rights. Many of chem 
think, for instance, that attempts to close down brothels altogether 
are fore-doomed to failure. Society must awaken to the full 
realisation that begar and immoral traffic are the products of 
poverty and neglect. The Committee appointed recently by the 
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Con ACP oped 
THE RIGHT TOFREEDOM OF RELIGION 
(Art. 25 to 28) 


It Is a paradox that while almost every religion stands for and 

preaches the universal brotherhood of man, religion has been a 
constant source of conflict in human history. India has been most 
unfortunate in this respect, particularly during the last thousand 
years of her history. The British did not desist from exploiting 
- this situation for their own advantage and to continue their rule 
in India as long as they could. We saw in the earlier part of this 
discussion how religion shattered the unity of the nation and how 
the country was partitioned on a religious basis. Yet the problem 
of religious minorities in independent India was not solved and 
remained as difficult as ever. Despite the creation of Pakistan, 
there were more than forty million Muslims in India scattered all 
over the country. There were, in addition, some ten million 
Christians, five million Sikhs and considerable numbers of Parsees, 
Jains, Buddhists and Jews. Those who professed the Hindu reli- 
gion formed an over-whelming majority, some 85 per cent of the 
total population. If they chose to act together as a religious 
group in representative institutions, they could pass any law they 
liked and have absolute control over the governmental machinery 
in all its activities. The slightest tendency towards such an atti- 
tude would have undermined the confidence of the religious minor- 
ities, and democracy in India might have become a label without 
meaning, a form without substance. 

The idea of guaranteed fundamental rights itself was a device 
directed towards the avoidance of such a contingency. The right 
to freedom of speech and expression, and the right to form associa- 
tions and unions are also rights which guarantee religious speech 
and expression and the right to form religious associations and 
unions. But the Constituent Assembly was not satisfied with such 
provisions alone in its bid to infuse complete confidence in the 
religious minorities. It went a step further and adopted a sepa- 
rate group of articles dealing solely with the right to freedom of 
religion. The freedoms provided in Articles 25, 26, 27 and 28 
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are conceived in most generous terms to the complete satisfaction 
of religious minorities. They were in fact the result of an agree- 
ment with the minorities, almost unanimously arrived at in the 
Minorities Committee constituted by the Constituent Assembly, 
Such unanimity created an atmosphere of harmony and confidence 
in the majority community. Further, these provisions embodied 
in detail one of the objectives of the Constitution declared in the — 
Preamble: “to secure to all its citizens. ..liberty of faith, belief 
and worship.” 


Religious Freedom and the Secular State 
It was argued on the floor of the Assembly that the religious free- 
dom guaranteed under the Constitution was opposed to the con- 
cept of a secular State which the Constitution aimed to establish. 
This proposition was successfully challenged by several prominent 
members including those of the Drafting Committee. Some of the 
observations made in this context deserve reproduction in original. 
According to Lakshmi Kant Maitra the above mentioned concep- — 
tion of a secular State was*wholly wrong. He said: 

“By secular State, as I understand it, is meant that the State 
is not going to make any discrimination whatsoever on the 
ground of religion or community against any person professing 
any particular form of religious faith. This means in essence 
that no particular religion in the State will receive any, State 
patronage whatsoever. The State is not going to establish, 
patronise or endow any particular religion to the exclusion of or 
in preference to others and that no citizen in the State will have 
any preferential treatment or will be discriminated against 
simply on the ground that he professed a particular form of 
religion. In other words, in the affairs of the State, the pro- 
fessing of any particular religion will not be taken into consi- 
deration at all. This I consider is the essence of a secular 
State.” 

H. V. Kamath said: | 

“When I say that a State should not indentify itself with anv 
particular religion, | do not mean to say that a State should be 
anti-religious or irreligious. We have certainly declared India 
to be a secular State. But to my mind, a secular State is neither 
a God-less State nor an irreligious nor an anti-religious State.” 

Participating in the debate on the Hindu Code Bill in Parlia- 
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ment, Ambedkar explained the concept of secularism as follows: 

“It (secular State) does not mean that we shall not take into 
consideration the religious sentiments of the people. All that 
a secular State means is that this Parliament shall not be com- 
petent to impose any particular religion upon the rest of the 
people. peaks is the only pemtation that the Constitution 
recognises.” 

_ The significance of secularism as it relates to the State in 
India has been dealt with at length by India’s Vice-President, 
Dr. S. Radhakrishnan, in the following words: 

“When India is said to be a secular State, it does not mean 
that we reject the reality of an unseen spirit or the relevance of 
religion to life or that we exalt irreligion. It does not mean 
that secularism itself becomes a positive religion or that the 
State assumes divine prerogatives. Though faith in the 
Supreme is the basic principle of the Indian tradition, the Indian 
State will not indentify itself with or be controlled by any parti- 
cular religion. We hold that no one religion should be given 
preferential status, or unique distinction, that no one religion 
should be accorded special privileges in national life or inter- 
national relations for that would be a violation of the basic prin- 
ciples of democracy and contrary to the best interests of religion 
and government. This view of religious impartiality of ‘com- 
prehension and fore-bearance, has a prophetic role to play with- 
in the national and international life. No group of citizens 
shall arrogate to itself rights and privileges which it denies io 
others. No person should suffer any form of disability or dis- 
crimination because of his religion but all alike should be free 
to share to the fullest degree in the common life. This is the 
_ basic principle involved in the separation of Church and State. 
The religious impartiality .of the Indian State is not to be con- 
fused with secularism or atheism. Secularism as here defined 
is in accordance with the ancient religious tradition of India. It 
tries to build up a fellowship of believers, not by subordinating 
individual qualities to the group-mind but by bringing them in- 
to harmony with each other.” 

Thus the distinguishing features of a secular democracy as con- 
templated by the Constitution of India are: (1) that the State 
will not indentify itself with or be controlled by any religion; 
(2) that while the State guarantees to every one the right io pro- 
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fess whatever religion one chooses to follow (which includes also 
the right to be an agnostic or an athiest), it will not accord any 
preferential treatment to any of them; (3) that no discrimination 
will be shown by the State against any person on account of his 
religion or faith, and (4) that the right of every citizen, subject | 
to any general condition, to enter any office under the State will 
be equal to that of his fellow-citizens. Political equality which 
entitles any Indian citizen to seek the highest office under the State 
is the heart and soul of secularism as envisaged by the Consti- 
tution. It secures the conditions of creating a fraternity of the 
Indian people which assures both the dignity of the individual and 
the unity of the nation. | 


Freedom of Conscience ete. 

Article 25(1) enacts that all persons are equally entitled to free- 
dom of conscience and the right freely to profess, practise and 
propagate religion. The wording of the article has been largely 
based upon the judicial interpretation of freedom of religion in 
the United States. Interpreting the scope of religious freedom 
as guaranteed under the First Amendment, the American Supreme 
Court held: ‘Freedom of religious belief and to act in the exer- 
cise of such belief cannot override the interests of peace, order or | 
morals of the society and to that extent the freedom of religion 
is subject to the control of the State.” This is in conformity with 
the modern idea that anything may not, in the name of religion, 
have the unrestricted right to practise or propogate itself. 

The problem of interpreting the right to freely practise and 
propogate religion, however, has never been an easy task for the 
Courts. This is evident from the contradictory decisions of the 
United States Supreme Court on such an apparently simple matter 
as to whether an Ordinance enjoining every citizen to salute the 
National Flag interferes with religious freedom. As Justice Felix 
Frankfurter pointed out in one of these decisions: 

“Of course patriotism cannot be enforced by the flag salute. 

But neither can the liberal spirit be enforced by judicial in- 

validation of illiberal legislation.... Reliance for the most 

precious interests of civilisation, therefore, must be found out- 
side of their vindication in courts of law. Only a persistent 
positive translation of the faith of a free society into the convic- 
tions and habits and actions of a community is the ultimate 
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reliance against unabated temptations to fetter the human 

spirit.” 

Yet in its zeal to uphold the right of religious enthusiasts, the 
Court has on occasions gone to the fantastic limit of approving 
actions such as ringing door bells and disturbing householders. 
accosting passers-by and insulting them in their religious beliefs, 
scliciting funds even in an intimidating manner and “peddling 
doctrinal wares in the streets”. These decisions of the Court 
show how essential it is for the text of the Constitution to give a 
positive lead to the Courts by specifically laying down as clearly | 
as possible the permissive limits to which legislation regulating the 
practice and propagation of religion can go. The idea of laying 
down such restrictions finds today wide acceptance. 

The framers of the Indian Constitution accepted this idea and 
made it a part of Article 25(1) by placing three restrictions to the 
freedom of religion, namely, public order, morality and health. 
The full implications of these qualifications have not yet been dis- 
covered. » Naturally, they will have to grow with the growing social 
_ and moral conscience of the people as well as authoritative judicial 
pronouncements. The State is also permitted to regulate eco- 
nomic, financial, political or other secular activities which may be 
associated with religious practice. Further, it may also provide 
for social welfare and reform or the throwing open of Hindu reli- 
gious institutions of a public character to all classes and sections 
et Hindus. | 

The word “propagate” does not find a place in any other consti- 
tution where it deals with religious freedom. A few members of 
the Constituent Assembly were vehemently opposed to the in- 
clusion of this term as they thought that it might be perilous to 
- guarantee it and might freely be used for the purpose of wholesale 
conversion. But the overwhelming majority of members did not 
agree with this view. As one member pointed out: 

“After all propagation is merely freedom of expression. I 
would like to point out that the word “convert” is not 
there . . . . Those who drafted this Constitution have taken 
care to see that no unlimited right of conversion has been given. 
People have freedom of conscience, and if any man is converted 
voluntarily owing to freedom of conscience, then well and good. 
No restrictions can be placed against it.” 
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Speaking on behalf of the Drafting Committee, K. M. Munshi 
said: 

“ . . . . Moreover, I was a party from the very begin- 
ning to the compromise with the minorities . . . and I know 
that it was on this word the Indian Christian Community laid 
the greatest emphasis, not because they wanted to convert peo- 
ple aggressively, but because the word “propagate” was a 
fundamental part of their tenet. Even if the word were not ~ 
there, I am sure, under the freedom of speech which the Cons- 
titution guarantees, it will be open to any religious community 
to persuade other people to join their faith. So long as religion 
is religion, conversion by free exercise of the conscience has to 
be recognised.” 

Advocating the inclusion of the word “propagate”, another 
member observed: 

“It is generally understood that the word propagate is intend- 

ed only for the Christian Community. But I think it is ab- 

solutely necessary, in the present context of circumstances, that — 
we must educate our people on religious tenets and doctrines. 

So far as my experience goes, the Christian community has not 

transgressed their limits of legitimate propagation of religious 

views, and on the whole, they have done well indeed. It is for 
other communities to emulate them and propagate other reli- 

gions as well . . . . The different communities may well. . . 

propagate their religion and what it stands for. It is not to be 

understood that when one propagates his religion he should — 
cry down other religions. It is not the spirit of any religion 
to cry down another religion. Therefore, this is absolutely 

necessary and essential.” . 

According to Alladi Krishnaswami Aiyar, 

“it was probably unnecessary to have included the expression | 
“propagate” in view of the fact that freedom of expression is 
already guaranteed under article 19, but the expression was in- 
serted by way of abundant caution to satisfy certain missionary 
interests who were zealous about it.” 

The Supreme Court had occasion to interpret the right to re- 
ligious freedom under article 25 in the case of Commissioner of 
Hindu Religious Endowment Vs. L. T. Swamiar. The Court held 
that | 

“Article 25 guarantees to every person, subject to public 
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order, health and morality a freedom not only to entertain such 
religious belief as may be approved of by his judgment and 
conscience, but also to exhibit his belief in such outward acts 
as he thinks proper and to propagate or disseminate his ideas 
for the edification of others. . . . The expression ‘practice of 
‘religion’ denotes that the Constitution not only protects the 
freedom of religious opinion but also acts done in pursuance of 
a religion.” : 

Article 26 is, in fact, a corollary to Article 25 and guarantees 
the freedom to manage religious affairs. According to this, every 
religious denomination is given the right (a) to establish and 
maintain institutions for religious and charitable purposes; (b) 
to manage its own affairs in matters of religion; (c) to own and 
acquire movable and immovable property, and (d) to adminis- 
ter such property in accordance with-law. Article 27 provides an 
additional protection to religious activity by exempting funds ap- 
propriated towards the promotion or maintenance of any parti- 
cular religion from the payment of taxes. 


Religious Instruction in Schools 
_ Article 28 prohibits religious instruction in any educational insti- 
tution wholly maintained out of State funds whether such ins- 
truction is given by the State or by any other body. But this 
prohibition will not apply to any educational institution which 
is established under any endowment or trust which requires that 
religious instruction should be imparted in such institution, even 
if it happens to be administered by the State. After having thus 
settled the question of religious instruction in State Schools, the 
Constitution deals with the same in Staté-aided or State-recog- 
nised schools. No person attending such institutions can be com- 
pelled to take part in any religious instruction without the consent 
of the person concerned or, if the person is a minor, without the 
consent of his guardian. This again is a provision which seeks 
to accommodate the interests of religious minorities. Although 
educational institutions run by them may receive State aid, this 
does not prohibit their imparting religious instruction to those 
who are willing to attend. Thus, while the secular character of 
the State is demonstrated by all State educational institutions, 
private or denominational institutions, even when they receive 
State aid, are given freedom to maintain their religious character. 


CHAPTER 12 
CULTURAL AND EDUCATIONAL RIGHTS 
(Art. 29 & 30) 


UNDER ARTICLES 29 and 30, certain cultural and educational 
rights are guaranteed. Section (1) of Article 29 guarantees the 
right of any section of the citizens residing in any part of the 
country having a distinct language, script or culture of its own, — 
to conserve the same. Section (2) prohibits any discrimination 
based only on religion, race, caste, language or any of them in 
the matter of admission to State or State-aided educational insti- 
tutions. Section (1) of Article 30 provides that “all minorities, — 
whether based on religion or language, shall have the right to — 
establish and administer educational institutions of their choice.” 
According to section (2), the State shall not, in granting aid to 
educational institutions, discriminate against any educational ins- 
titution on the ground that it is under the management of a 
minority, whether based on religion or language.. 
These provisions are unique in their thoroughness. There is — 
nothing comparable to these in the Bill of Rights of the Ameri- 
can Constitution. When provisions under Articles 29 and 30° 
are considered along with other provisions in the chapter on Fun-— 
damental Rights and elsewhere in the Constitution safeguarding — 
the rights of religious, linguistic and racial minorities it will be- 
come clear that the sole purpose of these provisions is to reassure 
the minorities that certain special interests of theirs which they 
cherish as fundamental to their life are safe under the Consti- 
tution. These are in conformity with the right to religions free- 
dom and an extension to certain specific aspects of that right, 
like the freedom to maintain separate educational institutions 
etc. already referred to. One special feature of these provisions, — 
however, is that the term ‘minority’ has been given a wide con-— 
notation. Here a minority is recognised as such not only on the — 
basis of religion but also on language, script or culture. The 
importance of the provision will be evident in view of the exis- 
tence of not less than a dozen well-developed languages within 
the territory of India. 
116 - : 


7 


CULroret. AND EDUCATIONAL RIGHTS HT 


Interpreting the scope of Article 29, the Bombay High Court 

held that it embodied two importantgprinciples : 

“One is the right of the citizen, to select any educational ins- 
titution maintained by the State and receiving aid out of State 
funds. The State cannot tell a citizen, ‘you shall go to this 
school which I maintain and not to the other’. Here we find 
reproduced the right of the parent to control the education of 
the child.” | 
The scope of Article 29 (2) came up for detailed interpreta- 

tion before the Supreme Court in two cases, both of which were 
appeals from decisions of the Madras High Court, relating to ad- 
mission to educational institutions maintained by the State. After 
analysing the facts in detail the Court said: 

“It will be noticed that while clause (1) protects the langu-_ 
age, script or culture of a section of the citizens, clause (2) 
guarantees the fundamental right of an individual citizen. The 
right to get admission into any educational institution of the 
kind mentioned in clause (2) is a right which an individual 
citizen has as a citizen and not as a member of any community 
or class of citizens. This right is not to be denied to the citizen 
on grounds only of religion, race, caste, language or any of 
them. If a citizen who seeks admission into any such educa- 
tional institution has not the requisite academic qualifications 
and is denied admission on that ground, certainly he cannot be 
heard to complain of an infraction of his fundamental right 
under this Article. But, on the other hand, if he has the acade- 
mic qualifications but is refused admission only on grounds of 
religion, race, caste, language or any of them, then there is a 
clear breach of his fundamental right.” 

Article 30 is a charter of educational rights. It guarantees in 
absolute terms the right of linguistic and religious minorities to 
establish and administer educational institutions of their choice 
and, at the same time, claim grants-in-aid without any discrimina- 
tion based upon religion or language. The fact that the Constitu- 
tion does not impose any express restriction in the scope of the 
enjoyment of this right, unlike most of the rights included in the 
chapter on Fundamental Rights, shows that the framers intended 
to make its scope unfettered. This does not, however, mean that 
the State cannot impose reasonable restrictions of a regulatory 
character for maintaining standards of education. This point has 
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been made abundantly clear in judicial pronouncements. 

The scope of Article 30 was interpreted at length by the 
Supreme Court in a reference made to it by the Presi- j 
dent. The subject of the reference was the constitutional validity 
of certain provisions of the Kerala Education Bill, 1957, which — 
was submitted to the President for his assent. The Bill has been 
the cause of agitation in the State of Kerala ever since its introduc- 
tion in the State Assembly in 1957, and those who opposed it — 
contended that it violated the fundamental rights guaranteed under 
the Constitution, especially those under Article 30. In a six to © 
one decision, the Court held that clause 3 (5) of the Bill was q 
invalid. The clause read as follows: 

“After the commencement of this Act, the establishaliaal of 
a new school or the opening of a new class in any private school 
shall be subject to the provisions of this Act and the rules made 
thereunder and any school or higher class established or openzd — 
otherwise than in accordance with such proc’ shall not be | 
entitled to be recognised by the government.” 

Speaking for the majority on the content of Article 30 (1), 3 
Chief Justice Das said that: 

“What the Article said was that the religious and linguistic 
minorities should have the right to establish educational insti- 
tutions of their choice. 

“It did not say that minorities based on religion should est- 
ablish educational institutions for teaching religion only, or 
that liguistic minorities should have the right to establish edu- — 
cational institutions for teaching their language only. What ~ 
the Article said and meant was that the religious and linguistic 
minorities should have the right to etablish educational insti- | 
tutions of their choice. As such, minorities would ordinarily ~ | 
desire that their children should be brought up properly and — | 
efficiently and be eligible for higher university education, edu- 
cational institutions of their choice would necessarily include 
institutions imparting general secular education also.” . 
The Chief Justice said that the Article gave all minorities 

whether based on religion or language, two rights namely, the 
right to establish and the right to administer educational institu- 
tions of their choice. The key to the understanding of the true 
meaning and implication of the Article under consideration \ was 
the words, “of their own choice”. 
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The educational institutions established or administered by the 
minorities in exercise of the rights conferred by Article 30 ae 
the Chief Justice said, might be classified into three categories; 
(1) those which did not seek either aid or recognition from the 
State (2) those which wanted aid and (3) those which wanted 
only recognition but not aid. In regard to educational institutions 
in the first category, he held that by Clause 38 of the Bill, they 
were prima facie, outside the purview of the Bill. As regards the 
second category, the Chief Justice said that they had to subdivide 
it into two classes, namely, (1) those which were by the Consti- 
tution itself expressly made eligible for receiving grants, and (2) 
those which were not entitled to such grant, but nevertheless seek 
to get aid. 

The Chief Justice observed that the Anglo-Indian educational 
institutions established prior to 1948 used to receive grants'irom 
the Governments of those days. Article 337 of the Constitution 
preserved this bounty for a period of ten years. The Anglo- 
Indian educational Institutions in Kerala had, before the passing 
of the Bill, been receiving grants from the Madras State and also 
the Travancore-Cochin State. After the formation of Kerala too 
the bounty continued. In the circumstances, the amount received 
by the Anglo-Indian institutions as grant under Article 337 should 
be construed as aid within the meaning of the Bill and educa- 
tional institutions in receipt of such grants payable under Article 
337 should accordingly be regarded as aided schools. 

Referring to the argument that no conditions could be imposed 
in regard to the administration of institutions run by minorities, 
the Chief Justice said the right to administer could not obviously 
include the right to maladminister. It stood to reason that the 
constitutional right to administer an educational institution of their 
choice did not necessarily militate against the claim of the State 
to insist that in order to grant aid the State might prescribe rea- 
sonable regulations to ensure the excellence of the institutions to 
be aided. 

In regard to educational institutions of minorities which sought 
only recognition, but not aid from the State, the Chief Justice 
said that without recognition the educational institutions establish- 
ed or to be established by minority communities could not fulfil 
the real object of their choice. The right to establish educational 
institutions of their choice should, therefore, mean the right to 
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establish real institutions which would effectively serve the needs 
of their community and the scholars who attended such institu- 4 
tions. To deny recognition to educational institutions except on — 
terms tantamount to the surrender of their constitutional right to 
administer educational institutions of their choice was in truth 
and effect to deprive them of their right under Article 30 (1). 

“We the people of India,,’ the Chief Justice said, “had given | 
unto ourselves the Constitution which is not for any particular 
community or section but for all. Its provisions are intended io 
protect all, minority as well as majority communities. There 
can be no manner of doubt that our Constitution has guaran- 
teed certain cherished rights of the minorities concerned—their — 
language, culture and religion. These concessions must have 
been made to them for good and valid reasons. 

‘So long as the Constitution stands as it is and is not altered, 
it is, we conceive, the duty of this Court to uphold the funda- 
mental rights and thereby honour the sacred obligations to the 
minority communities who are of our own. Throughout the 
ages endless inundations of men of diverse creeds, cultures and 
races—Aryans and non-Aryans, Dravidians and Chinese, Sythi- 
ans, Huns, Pathans and Mughal—have come to this ancient 
land from distant regions and climes. India has welcomed them 
all. They have met and gathered, given and taken and got 
mingled, merged and lost in one body. India’s traditions have 
thus been epitomised in the noble lines: ‘None shall be turned 
away from the shores of this vast sea of humanity that is India’ 
(Tagore). Indeed India has sent out to the world her message 
of goodwill enshrined and proclaimed in our national anthem. 
It is thus that the genius of India has been able to find univer- 
sality in diversity by assimilating the best of all creeds and 
cultures.” 

Taking the rights guaranteed under religious, educational and 
cultural fields as a whole, it will be noted that these are couched 
in the most comprehensive language and the maximum possible — 
freedom is guaranteed to the minorities, religious and linguistic. 
The special significance of these provisions is that while the im- 
pact of other rights in Part III of the Constitution is on the people 
of India as a whole, irrespective of religion, caste, race or langu- 
age, that of these rights is only on the minorities. The democratic 
basis of the Constitution would be lost if the minorities were not 
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given adequate protection to preserve their religious beliefs, and 
institutions of education and culture. The Constitution may then 
be branded as an instrument for the furtherance of the majority 
community and the language of the majority. Naturally, resent- 
ment against such a position would manifest all over the country, 
as religious minorities live in all States of India and linguistic ‘ni- 
norities total not less than 200 millions. Moreover, such a posi- 
tion would have discredited the foundation of the national 
“movement against foreign rule, in which every religious and 
linguistic minority in India was represented and solemn promises 
had been made by representatives of the majority community to 
safeguard the legitimate interests of the minorities against all 
forms of tyranny in a free India. 


CHAP THE w aS 
THE RIGHT TO PROPERTY 
(Art. 31, 31A and 31B) 


ONE oF the Articles that experienced the greatest difficulty in 
getting into shape in the Constituent Assembly was that which — 
dealt with the right to property under Article 31. We have al- 
ready seen the scope of the right to acquire, hold and dispose of 
property under Article 19. We have seen also under the same 
Article the right to practise any profession or to carry on any OCc- 
cupation trade or business. The Assembly thought fit to have in — 
_ addition an altogether separate section to deal with property rights, 
because it realised that in the absence of such a section it would 
be impossible to solve the conflicts involved in the right of the indi- 
vidual to own property and the duty of the State to enter the 
economic field with a view to bringing about badly needed re- 
forms. In fact, Articles 31 and 31A, attempt to reconcile the 
competing claims of the right of the individual to property and the 
duty of the State to acquire private property for public purpose or 
general welfare. 

_ Article 31 as originally passed reads as follows: 

“31 (1) No person shall be deprived of his property save by 
authority of law. 

“(2) No property, movable or immovable, including any in- 
terest in, or in any company owning, any commercial or indus- 
trial undertaking, shall be taken possession of or acquired for 
public purposes under any law authorising the taking of such 
possession or such acquisition, unless the law provides for com- 
pensation for the property taken possession of or acquired and 
either fixes the amount of the compensation, or specifies the — 
principles on which, and the manner in which, the compensa- 
tion is to be determined and given. 

“(3) No such law as is referred to in clause (2) made by 
the Legislature of a State shall have effect unless such law, hav- 
ing been reserved for the consideration of the President, ne 
received his assent. | 

“(4) If any Bill pending at the commencement of this Cons- 
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titution in the Legislature of a State has, after it has been pas- 
sed by such Legislature, been reserved for the consideration of 
the President and has received his assent, then, notwithstand- 
ing anything in this Constitution, the law so assented to shall - 
not be called in question in any court on the ground that it 
contravenes the provisions of clause (2).. | 

(5) Nothing in clause (2) shall affect—. . 

(a) the provision of any existing law other than a law to 
. which the provisions of clause (6) apply, or 
(b) the provisions of any law which the State may here- 
after make— 7 
(¢) for the purpose of imposing or levying any tax or 
penalty, or | 
(ii) for the promotion of public health or the prevention 
| of danger to life or property, or 
(iii) in pursuance of any agreement entered into between 
the Government of the Dominion of India or the 
Government of India and the Government of any 
other country, or otherwise, with respect to property 
declared by law to be evacuee property. 

“(6) Any law of the State enacted not more than eighteen 
months before the commencement of this Constitution may 
within three months from such commencement be sumitted to 
the President for his certification; and thereupon, if the Presi- 
dent by public notification so certifies, it shall not be called in 
question in any court on the ground that it contravenes the 
provisions of clause (2) of this Article or has contravened the 
provisions of sub-section (2) of section 299 of the Government 
of India Act, 1935.” 

While the Constitution thus affords protection to private pro- 
perty in general, it declared under clause (4) and (6) that the 
validity of certain specific laws affecting property rights shall not 
be challenged in any Court on the ground ‘that they violated the 
safeguards detailed above. These were laws which abolished the 
Zamindari system or absentee land-lordism in different States. 
The object of this special provision was to remove any uncertainty 
and make safe the main agrarian reform which sought to do away 
with this evil system and thwart the attempts of the landlords io 
fight these laws through the Courts of law. The Constitution also 
provided under clause (5) that the compensation clause 
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would not apply in the following cases: (1) Laws providing for 
the imposition or levying of any tax or penalty; (2) laws made 
for the promotion of public health or the prevention of danger to 
life or property; and (3) laws relating to evacuee property. 

The special protection given to the various Zamindari abolition 
laws, however, did not prove to be of much avail. Soon after the 
inauguration of the Constitution the Zamindars tested the validity 
of these laws against some of the fundamental rights. The first 
round of the battle was fought in the High Courts of Patna, Al- 
lahabad and Nagpur. In the Patna High Court they succeeded 
in getting the Bihar Land Reforms Act, 1950, declared invalid. 
The decision of the High Court was unanimous. It was based 
on the equality provision (Art. 14) of the Constitution and not 
under the property right clause (Art. 31). The Allahabad High 
Court, however, found the Uttar Pradesh Zamindari Abolition 
and Land Reforms Act, 1950, valid in all respects. The decision 
ot the Nagpur High Court also went in favour of the State law. 
But the Zamindars were not disheartened. They carried the battle 
to the Supreme Court in appeal. 


The First Amendment 

When it was found that the legal battle was going to consume an 
unduly long time with consequent frustration for the general mass 
of people and the loss of confidence in the Governments, new 
ways and measures were sought to combat the deteriorating situ- 
ation. Accordingly, it was decided to amend the Constitution 
whereby judicial road-blocks could be removed and immediate — 
implementation of the land reform legislation could be made posi- 
sible. The First Amendment of the Constitution was accordingly 
passed in 1951 adding two new Articles, 31A and 31B, with a 
view to fully safeguarding the various land reform laws against 
possible attack arising from any fundamental right in the Cons- 
titution. Further, a new Schedule containing all such State laws 
—the Ninth Schedule—was added to the Constitution to make 
the scope of the new amendment abundantly clear. The Amend- 
ment read as follows: 

“31 A,(1) Notwithstanding anything in the foregoing pro- 
visions of this Part, no law providing for the acquisition by the 
State of any estate or of any rights therein or for the extinguish- 
ment or modification of any such rights shall be deemed to be 
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void on the ground that it is inconsistent with, or takes away or 

abridges any of the rights conferred by, any provisions of this 

Part. 

“Provided that where such law is a law made by the legisla- 
ture of a State, the provisions of this Article shall not apply 
thereto unless such law, having been reserved for the conside- 
ration of the President, has received his assent. 

“(2) In this Article— 

(a) The expression ‘estate’ shall, in relation to any local 
area, have the same meaning as that expression or its 
local equivalent has in the existing law relating io land 
tenures in force in that area, and shall also include any 
Jagir, Inam or muafi or other similar grant; 

(b) the expression ‘rights’ in relation to an estate, shall in- 
clude any rights vesting in proprietor, sub-proprietor, 
underproprietor, tenure-holder or other intermediary 
and any rights or privileges in respect of land revenue. 

“31 B. Without prejudice to the generality of the provisions 
contained in article 31A, none of the Acts and Regulations 
specified in the Ninth Schedule nor any of the provisions there- 
of shall be deemed to be void, or ever to have become void, 
on the ground that such Act, Regulation or provision is incon- 
sistent with, or takes away or abridges any of the rights con- 
ferred by any provision of this Part, and notwithstanding any 
judgement, decree or order of any court or tribunal to the 
contrary, each of the said Acts and Regulations shall, subject 
to the power of any competent Legislature to repeal or amend 
it, continue in force.” 

The appeals to the Supreme Court were still pending when the 
First Amendment was passed. Anticipating the strong posi- 
‘tion of the State under the new Amendment, the Zamindars car- 
ried their battle even against the Constitutional amendment on 
the plea that Parliament as it was then constituted was not com- 
petent to pass the amendment. Since the decision of the Court 
on this question was to affect the fate of the appeal cases, the 
Court instead of proceeding with the appeals, first considered ihe 
validity of the Amendment itself. The main attack on the amend- 
ment was that it was passed by a Parliament which had only one 

~ House whereas the amendment procedure prescribed in the Con- 
stitution spoke of two Houses of Parliament. The intention of 
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the framers of the Constitution, therefore, was to undertake any 
amendment of the Constitution only after the new Parliament 
consisting of both the Houses had been constituted as the result 
of a general election. The Court rejected this plea and gave a 
unanimous verdict in favour of the competence of the Provisional 
Parliament to amend the Constitution. 

By 1952, the Court also finally disposed of the appeals which | 
at last put the stamp of final authority on these hotly contested 
legislative measures. There were, however, interpretations of the 
Court which did not quite accord with some of the observations 
of the Prime Minister which he had made while moving the pro-- 
perty right clause in the Constituent Assembly. These relatéd 
mainly to the terms “public purpose” and “‘compensation”. Ac- 
cording to the Court ; 

“the existence of a ‘public purpose’ is undoubtedly an im- 

' plied condition of the exercise of compulsory powers of acqui- 

sition by the State, but the language of Article 31 (2) does not 
expressly make it a condition precedent to acquisition. It as- 
sumes that compulsory acquisition can be for a public purpose 
only which is thus inherent in such acquisition. Hence, Article 
31(4) does not bar the jurisdiction of the Court from enquiring 
whether the law relating to compulsory acquisition of property 
is valid, . . . . to see whether the acquisition has been made 
for a public purpose. It is unnecessary to state in express terms 
in the statute itself the precise purpose for which property is 
being taken, provided from the whole tenor and intendment 
of the Act it could be gathered that the property was being 
acquired either for purposes of the State or for the purposes 
of the public and that the intention was to benefit the com- 
munity at large. The Legislature is the best judge of what is 
good for the community, by whose suffrage it comes into exis- 
tence and it is not possible to say that there was no public pur- 
pose behind the acquisition . . . . The phrase ‘public purpose’ 
has to be construed according to the spirit of the times in which 
the particular legislation is enacted..... ” 

The result of this pronouncement seems to be that while the 
Court has the ultimate power of determining what a public pur- 
pose is, generally it would uphold the will of the legislature as 7 } 
expressed in the statute. Here the Court seems to be quite close ~ 
to the intention of the Constitution-makers. 


45 ty a tit aided it ee ee ee an a 
~~ e ———— — — - nae 


“~ 


THE RIGHT TO PROPERTY 127 


But the position was quite different in the case of the term 
“compensation”. Although the Constitution does not say “just” 
or “full” or “adequate” compensation, the Court said that com- 
pensation here meant “just compensation’ determined on the basis 
of the market value of the property acquired. They went one 
‘step further and said that in addition to 100 per cent market 
value to be paid in every case of acquisition, a solatium of 15 per 
cent more is to be given to compensate the compulsory nature 
of the acquisition which was already in vogue in India under the 
Land Acquisition Act of 1894. According to the Allahabad High 
Court, 

“Compensation in Article 31 (2) means the equivalent in 
value of property taken or acquired, subject only to this quali- 
fication that such equivalent need not be paid in money. Any 
provision for giving by way of compensation less than the — 
equivalent will not amount to compensation in law and will 
constitute a contravention of that clause.” The Calcutta High 
Court also expressed the same view: “Article 31 clause 2 re- 
quires a just amount to be given for any property acquired and 
if the amount law gives be not just or reasonable, then it can- 
not be regarded as compensation within that clause.” 

Other High Courts also gave interpretations to the same effect. 

The Supreme Court affirmed this interpretation of the High 
Courts in its decision on the Zamindari abolition cases. In Mrs. 
Bella Banerjee Vs. State of West Bengal the Court went a step 
further and said: . 

“While it is true that the legislature is given the discretionary 
power of laying down the principles which should govern the 

_ determination of the amount to be given to the owner for the 
property appropriated, such principles must ensure that what 
is determined as payable must be compensation, that is, a just 
equivalent of what the owner has been deprived of.” 

In Dwarkadas Shrinivas Vs. Sholapur Spinning and Weaving 
Company the Court examined the correlation of Article 31 (1) 
and 31(2) and said: 

“From the language employed in the different sub-clauses of 
Article 31, it is difficult to escape the conclusion that the words 
‘acquisition’ and ‘taking possession’ used in Article 31(2) have 
the same meaning as the word ‘deprivation’ in Article 31(1). 
It further said that the protection in Article 31 is against loss 
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_ of property to the owner and there is no protection given to the 
State by the Article. The decision of the Court in this case 
made invalid a Central enactment by which the above-mentioned — 
Company was taken over by the Government. According to the 
Court, the Statute had overstepped the limits of legitimate social 
control legislation and had infringed the fundamental right of 
the Company guaranteed to it under Article 31(2) and was, 
therefore, unconstitutional. 

These judicial pronouncements had far-reaching consequences. 
They showed that legislation on social and economic welfare, 
which necessitated the acquisition of various forms of private pro- 
perty, was virtually impossible because of the prohibitive cost 
involved in the payment of compensation. Zamindari abolition 
was only the first stage in a planned programme of legislation for 
social and economic welfare. Other equally important legislative 
measures were planned to follow suit. Some of the most import- 
‘ant of these are: (1) the fixing of limits to the extent of agricul- 
tural land that may be owned or occupied by any person, the 
disposal of any land held in excess of the prescribed minimum 
and the further modification of the rights of land owners and 
tenants in agricultural holdings; (2) the proper planning of urban 
and rural areas, the beneficial utilisation of vacant and waste 
Jands and clearance of slum areas, (3) the taking over of the 
control of the mineral and oil resources of the country in the 
interests of national economy; (4) the taking over of the manage- 
ment by the State, for temporary periods, of commercial and in- 
dustrial undertakings: in the public interest or to secure better 
management; (5) reforms in company law administration includ- 
ing the elimination of the managing agency system; (6) nationa- 
lisation. of public utility undertakings. But so long as the 
compensation clause of the Constitution remained in the manner 
in which it was interpreted by the Supreme Court, it was pointed 
out by spokesmen of the Government, that no progress could® be 
made along these lines. Thus, according to them, the compensa- 
tion clause and the power of the Courts to enforce it stood in 
the way of planning and the implementation of a programme of 
planned development. The Government wanted to remove this 
hindrance and have a free hand in the evolution of a new society. 
The only way to accomplish this was by further amending the 
Constitution. The result was the Fourth Amendment of 1955. 
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. The Fourth Amendment 

The chief provision of the Amendment is that compensation 
under article 31 is no more a justiciable matter under the Cons- 
titution. The Amendment does not say that no compensation 
will be paid in future for property compulsorily acquired, nor is 
its intention to abolish compensation altogether. All that it does 
say is that although compensation should be paid in all cases of 
acquisition, it is the sole business of the legislature to determine 
the amount of compensation or the principles or the manner in 
which it will be paid and no Court of Law will sit over it in judge- 
ment. Thus, the question of compensation is withdrawn from 
the field of judicial determination and placed exclusively at ihe 
will of the legislature. The following is the text of the Amend- 
ment: : 

“31°27 ING property shall be compulsorily acquired or re- 
quisitioned save for a public purpose and save by authority 
of a law which provides for compensation for the property so 
acquired or requisitioned and either fixes the amount of the 
compensation or specifies the principles on which, and the 
manner in which, the compensation is to be determined and 
given; and no such law shall be called in question in any court 
on the ground that the compensation provided by that law is 
not adequate. 3 

“(2A) Where a law does not provide for the transfer of 
the ownership or right to possession of any property io the 
State or to a corporation owned or controlled by the State, it 
shall not be deemed to provide for the compulsory acquisition 
or requisitioning of property, notwithstanding that it deprives 
any person of his property. | 

“31A. (1) Notwithstanding anything contained in article 
13, no law providing for— 

(a) the acquisition by the State of any estate or of any 

rights therein or the extinguishment or modification of 
_ any such rights, or 
(b) the taking over of the management of any property by 
the State for a limited period either in the public in- 
terest or'in order to.secure the a management of 
the property, or 

(c) the amalgamation of two or more corporations either 

in the public interest or in order to secure the proper 
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management of any of the corporations, or — 

(d) the extinguishment or modification of any rights of 
managing agents, secretaries and treasurers, managing — 
directors, directors or managers of corporations, or of — 
any voting rights of shareholders thereof, or | 

(e) the extinguishment or modification of any rights ac- 
cruing by virtue of any agreement, lease or licence for 
the purpose of searching for, or mining, any mineral 
oil, or the premature termination or cancellaaa of any 
such agreement, lease or licence, 

shall be deemed to be-void on the ground that it is inconsistent 
with, or takes away or abridges any of the rights Conners by 
article 14, article 19 or article 31: 
“Provided that where such law is a law made by the Lepisla- 
ture of a State, the provisions of this Article shall not apply 
thereto unless such law, having been reserved for the conside-— 
ration of the President, has received his assent.” | 
Whatever might be the compelling reasons for the adoption of | 
such measure, the Fourth Amendment has brought about a major ~ 
departure from the original intentions of the framers of the Cons- 
titution. If the right to property is not justiciable, it no longer | 
is a fundamental right. For, as we have seen earlier, the distin. 
guishing feature of a fundamental right is that it is guaranteed 
against not only executive despotism but also the tyranny of legis- _ 
lative majorities. That feature has now little application to the 
right to property embodied in the chapter on Fundamental Rights 
in the Constitution. In other words, Parliamentary SupRemaeey 
is the rule so far as this right is concerned. 


CHAPTER 14 » 


THE RIGHT TO CONSTITUTIONAL REMEDIES 


: 


(Art. 32) 


A DECLARATION of fundamental rights is meaningless unless there 
is an effective machinery for the enforcement of the rights. Hence 
the framers of the Constitution were in favour of adopting special 
provisions guaranteeing the right to constitutional remedies. This, 
again, is in tune with the nature in general of the various provi- 
sions embodied in the chapter on fundamental rights. _ 

Article 32 has four sections. The first section is general in ~ 
scope and says that “the right to move the Supreme Court by 
appropriate proceedings for the enforcement of the rights con- 
ferred by this Part is guaranteed”. The second section deals, in 
more specific terms, with the power of the Supreme Court to 
issue writs including writs in the nature of habeas corpus, man- 
damus, prohibition, guo warranto and certiorari for the enforce- 

ient of any of the rights. The third section empowers Parliament 
to confer the power of issuing writs or orders on any other Court 
without prejudice to the power of the Supreme Court in this 
respect. So far, Parliament has not passed any law conferring the 
power of issuing writs on any Courts. The last section deals 
with the conditions under which this right can be suspended. 

The first three sections of the Article, taken together, make 
fundamental rights under the Constitution real and, as such, they 
form the crowning part of the entire chapter. Adverting to ‘the 
special importance of this Article, Ambedkar declared in the 

Assembly : 

“If I was asked to name the particular article in this Cons- 
titution as the most important without which this Constitution 
would be a nullity, I could not refer to any other article except 
this one. It is the very soul of the Constitution and the very 
heart of it and I am glad that the House has realised its im- 
portance. Hereafter, it would not be possible for any legisla- 
ture to take away the writs which are mentioned in this article. 
It.is not that the Supreme Court is left to be invested with 
the power to issue these writs by a law to be made by the 
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legislature at its sweet will. The Constitution has invested the 

Supreme Court with these writs and these writs could not be 

taken away unless and until the Constitution itself is amended 

by means left open to the legislatures. This in my judgement 
is one of the greatest safeguards that can be provided for ‘the 
safety and security of the individual.” 

This opinion of the Chairman of the Drafting Committee has 
been reaffirmed by the Court itself on several occasions: In 
Romesh Thappar Vs. The State of Madras the Court held: 

“Article 32 provides a guaranteed remedy for the enforce- 
ment of the rights conferred by Part III (of the Constitution) 
and this remedial right is itself made a fundamental right by 
being included in Part III. The Court is thus constituted the 
protector and guarantor of fundamental rights and it cannot, 
consistently with the responsibility so laid upon it, refuse to 
entertain applications seeking protection against infarigements 
of such rights.” 

However, the Court will not entertain any application under 
Article 32 unless the matter falls within the scope of any of the 
fundamental rights guaranteed in Part III of the Constitution. 

As the guardian of Fundamental Rights the Supreme Court 
has two types of jurisdiction, original and appellate. Under its 
original jurisdiction, any person who complains that his funda- 
mental rights have been violated within the territory of India, may 
move the Supreme Court seeking an appropriate remedy. The 
fact that he may have a remedy in any of the High Courts does 
not preclude him from going directly to the Supreme Court. 

We have already seen under Article 32 (4) that the Right to 
Constitutional Remedies may be suspended under certain circums- 
tances. These circumstances are dealt with in detail in the chap- 
ter on Emergency Provisions of the Constitution. Chiefly, these 
emergencies are three: external aggression, internal disturbance 
and breakdown of constitutional machinery in the States. Under 
such conditions the President of India is empowered to proclaim — 
an emergency. During the period of emergency he may by order 
declare that the right to move any Court for the enforcement of 
any Fundamental Right shall remain suspended up to a maximum 
period of the existence of the emergency (Art. 359). Every such 
order should be placed before each House of Parliament as soon 
as possible. 
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A NOTE ON WRITS 


HABEAS CORPUS 

“Habeas corpus” is a Latin term which literally means ‘you may have 
the body’. Under the law of England, as a result of long usage, the term 
came to signify a prerogative writ, a remedy with which a person unlaw- 
fully detained sought to be set at liberty. It is mentioned as early as the 
fourteenth century in England and was formalised in the Habeas Corpus 
Act of 1679. The privilege of the use of this writ was regarded as a foun- 
dation of- human freedom and the British citizen insisted upon this pri- 
vilege wherever he went whether for business or colonisation. This is 
how it found a place in the Constitution of the United States when the 
British colonies in America won their independence and established a new 
State under that Constitution. 7 ; 

In India, under the Constitution, the power to issue a writ of habeas 
corpus is vested only in the Supreme Court and the High Courts. The 
writ is a direction of the Court to a person who is detaining another, com- 
manding him to bring the body of the person in his custody at a specified 
time to a specified place for a specified purpose. 

A writ of habeas corpus has only one purpose: To set at liberty. a 
person who is confined without legal justification: to secure release from 
confinement of a person unlawfully detained. The writ does not punish 
the wrong-doer. If the detention is proved unlawful, the person who 
secures liberty through the writ may proceed against the wrongdoer in 
any appropriate manner. The writ is issued not only against authorities 
of the State but also to private individuals or organisations if necessary. 


MANDAMUS | 

The Latin word “mandamus” means “we order”. The writ of man- 
-damus is an order of the High Court or the Supreme Court commanding 
a person or a body-to do that which it is his, or its, duty to do. Usually, 
it is an order directing the performance of ministerial acts. A ministerial 
act is one which a person or body is obliged by law to perform under 
given circumstances. For instance, a licensing officer is obliged to issue 
a licence to an applicant if the latter fulfils all the conditions laid down for 
the issue of such license. Similarly, an appointing authority should issue 
a letter of appointment to a candidate if all the formalities of selection © 
are over and if the candidate is declared fit for the appointment. But 
despite the fulfilment of such conditions, if the officer or the authority 
concerned refuses or fails. to issue the licence or the appointment letter, 
the aggrieved person has a right to seek the remedy through a writ of 
mandamus. 

There are three essential conditions for the issue of a writ of manda- 
mus. First, the applicant must show that he has a real and special interest 
in the subject matter and a specific legal right to enforce. Secondly, he 
must show that there resides in him a legal right to the performance 
sought, and finally, that there is no other equally effective, convenient and 
beneficial remedy. 
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PROHIBITION 
A writ of prohibition is issued primarily to prevent an inferior court 


from exceeding its jurisdiction, or acting contrary to the rules of natural 
justice, for example, to restrain a judge from hearing a case in which he 
is personally interested. The term “inferior courts’ comprehends special 
tribunals, commissions, magistrates and officers who exercise judicial 
powers affecting the property or rights of the citizen and act in a sum- 
mary way or in a new course different from the common law. It is well 
established that the writ lies only against a body exercising public func- 
tions of a judicial or quasi-judicial character and cannot in the -nature 08 


things be utilised to restrain legislative powers. 


The writ of prohibition is the counterpart of the writ to certiorari which 


too is issued against the action of an inferior court. The difference be- 

tween the two was explained by Justice Venkatarama Ayyar of the Supreme 
Court in the following terms: 

“When an inferior court takes up for hearing a matter over which 

it has no jurisdiction, the person against whom the proceedings are 


taken can move the superior court for a writ of prohibition and on that. 


an order will issue forbidding the inferior court from continuing the pro- 


ceedings. On the other hand, if the court hears the cause or matter ~ 


and gives a decision, the party aggrieved would have to move the superior 
court for a writ of certiorari and on that an order will be made quashing 
the decision on the ground of want of jurisdiction.” 


CERTIORARI | . 
Certiorari is an ancient prerogative writ which orders the removal of 


a suit from an inferior court to a superior court. It may be used before 
a trial to prevent an excess or abuse of jurisdiction and to remove the 
case for trial to a higher Court. It is invoked also after trial to quash 
an order which has been made without jurisdiction or in defiance of the 
rules of natural justice. 

Speaking on the scope of the writ, the Supreme Court, in the State 
of Bearibay Vs. Advani, held: 

“(1) Whenever any body of persons having legal authority to deter- 
mine questions affecting the rights of subjects and having the duty to 
act judicially, act in excess of their legal authority, a writ to certiorari 
lies. It does not lie to remove an order merely ministerial or to re- 
move or cancel executive or administrative acts. (ii) For this purpose, 
the term judicial does not necessarily mean acts of a judge or legal 


tribunal ‘sitting for the determination of matters of law, but for the 


purpose of this question a judicial act seems to be an act done by 

competent authority, upon consideration of facts and circumstances, and. 

imposing liability or affecting the rights of others.” 

Often a writ of certiorari is sought along with prohibition, so that not 
merely may an invalid act be reviewed by a superior court (certiorari), 
but its operation may also be restrained (prohibition). While prohibi- 
tion and certiorari are so intimately related to each other, prohibition is 
the converse of mandamus. The former is invoked to prevent a Court or 
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ether authority from doing something which it has not the power to do, 
while the latter is called in aid to require it to do something which it is 
bound to do. 


QUO WARRANTO 

The writ of quo warranto is a common law process of great antiquity. 
According to this, the High Courts or the Supreme Court may grant an 
injunction to restrain a person from acting in an office to which he is not 
entitled and may also declare the office to be vacant: What the: Court 
bas to consider in an application for a writ of quo warranto is whether 
there has been usurpation ofan office of a public nature and an office 
substantive in character, i.e., an office independent in title. It is a remedy 
given by law at the discretion of the Court and is not issued as a matter of 
- course. : 

An application for the issue of a writ of quo warranto is maintainable 
only in respect of offices of a public nature which are the creation of 
statute and not against private institutions. In the case of domestic tri- 
bunals, the order of the tribunal will not be disturbed unless it is attacked 
on the ground of bona fides or vires. ‘Thus, it has been held that a mem- 
ber of a Legislative Assembly has every right to know by what authority 
the Speaker of the body functions as such, if he bona fide thinks that the 
Speaker holds his office without authority and the application for a writ of 
quo warranto is maintainable. 


CHAPTER 15 
AN ASSESSMENT 


THE CHAPTER on Fundamental Rights in the Constitution has 
been the subject of criticism both in India and outside, ever since 
its adoption. Broadly classified, the critics are of three types. 
First, there are those who think that the Constitution does not 
embody fundamental rights in reality but only an apology for 
them. According to them, many fundamental rights such as the 
right to work, education etc. which ought to have found a place 
in the chapter have been ignored. Secondly, there are those who 
think that the spirit of the whole chapter and much of its subst- 
ance are taken away by the extraordinary provisions such as pre- 
ventive detention, suspension of the right to constitutional remedies, 
etc. These critics allege that what has been given by one hand 
has been taken away by the other. Thirdly, there are those who 
argue that even those rights that are attempted to be safeguarded 
are hedged in with so many exceptions, explanations and qualifi- 
cations that it is difficult to understand what exactly is available 
to the individual by way of fundamental rights. One of these 
critics sarcastically suggested that the chapter on Fundamental 
Rights should be renamed as “Limitations on Fundamental Rights, 
or Fundamental Rights and Limitations Thereon.” 

It is true that the right to work, the right to rest and leisure, 
material security etc., are not included in the chapter on Funda- 
mental Rights. Even the right to education does not find a place 
there. The reason why they have not been included is not far to 
seek. Every one of the rights in this chapter is a justiciable right. 
For every violation of these rights, there is a judicial remedy, 
which makes the right a practical proposition. On the other hand, 
take, for example, the right to education: “Every child under 
the age of fourteen shall have the right to free education.” It is 
a positive right. To translate it into reality, the State must pro- 
vide immediately thousands of schools all over the country. Was 
it possible under the conditions prevailing in India at the time of 
the adoption of the Constitution to have this right realised in 
practice? Needless to say, it was impossible. It is a right which 
can be made available to every one only in the course of decades. 
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This is why the right to education has been included in the chap- 
ter on Directive Principles of State Policy and a time limit of ten 
years was fixed. z 

The difference between Fundamental Rights and Directive Prin- 
ciples is that the former are justiciable rights—rights that can be 
enforced by a court of law—while the latter are non-justiciable 
rights. The fact that certain rights have been made non-justiciable 
does not make them useless or meaningless as has been alleged 
by some critics. The distinction can be understood only in the 
light of the evolution of theory and practice relating to Funda- 
mental Rights in the nineteenth and twentieth centuries. Conse- 
quent upon the industrial revolution in Europe, the labouring 
classes became politically conscious and realised that the condi- 
tions which they required for the development of their personality, 
whose fulfilment they demanded, were different from those which 
the middle classes of the seventeenth and eighteenth centuries re- 
quired and demanded. What the working classes wanted was 
better conditions of work in the factories; better housing, better 
sanitation, medical relief and social security. They wanted edu- 
cation for their children. They stood for more equitable distribu- 
tion of wealth and higher and heavier taxation of the wealthy. 
The right to freedom of expression and religion etc. demanded by 
the middle classes called for negative action by the State. These 
rights could become real when governments abstained from doing 
certain things such as imposing restrictions on the press or dictat- 
ing religion to its subjects. But the conditions of good life de- 
manded by the labourers called for positive action by the State, 
such as factory legislation, compulsory and free education, old 
age pensions, unemployment relief and so on. This is the dif- 
ference between the rights demanded during the seventeenth and 
eighteenth centuries and those demanded during the nineteenth 
and the twentieth centuries. Those who question the utility of 
non-justiciable rights do not appreciate this distinction. The right 
to employment or education are not rights which can be safe- 
guarded by courts of law. When they start safeguarding such rights 
they will cease to be courts. These are rights which ought to come 
within the scope of legislative policy. They are not appropriate 
for judicial action. The remedy for them lies in the legislature 
which is elected on the basis of adult franchise. In a democracy 
based upon adult suffrage, legislatures are bound to take action 
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and see that such rights remain not mere platitudes on paper but 
as effective as justiciable rights. 

The provisions dealing with preventive detention and the sus- 
pension of constitutional remedies are not easy to defend. Never- 
theless, there are considerations which can be urged in their 
favour. It has already been pointed out that restrictions on indivi- 
dual freedom are necessary in the interests of society. The fra- 
mers of the Constitution were not unaware of the dangers to the 
existence and safety of the Republic they were establishing. They 
were giving it shape at a time when the country was passing 
through extraordinary stress and strain. There were groups and 
parties in India who made no secret of their opposition to the 
new democratic order that was emerging in the country. The as- 
sassination of Gandhiji was itself the most eloquent indication of 
this. Where organised groups swear by force and violence io 
achieve their objectives which strike at the very roots of demo- 
cratic institutions no constitution can be accused of whittling down 
fundamental rights if a freely elected Parliament is given power 
to enact a law of preventive detention. In the opinion of a British 
writer on Fundamental Rights in India, preventive detention | 

“is an administrative necessity in India, and likely to cause 
less human misery than might result from likely alternative © 
measures to deal with persons who cannot be successfully pro- 
secuted for their activities, though they are a menace to public 
security and order. The danger and the consequences of public 
disturbances in India are too grave to justify any Indian 

Government in giving the tub-thumping demagogue, and the 

conspiratorial member of a political. cell the freedom he enjoys 

in Britain.” 

It goes to the credit of democratic India that, in spite of the 
extremely trying circumstances under which she has been func- 
tioning during the last decade, the number of persons taken into 
custody under the preventive detention laws has been compara- 
tively small in relation to the gigantic proportions of the country, 
both in area and population and in the magnitude of the problems 
confronting it. As to the question of suspension of constitutional 
remedies, thereshas so far been no occasion for it. 

The third line of criticism that the fundamental rights are 
couched in difficult language, that they are beyond the compre- 
hension of an ordinary reader of the Constitution, that the rights 
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are hedged in with numerous exceptions and qualifications, is 
justified. It is a feature that runs through the entire Constitution 
which made a,critic remark that it is not a Constitution but a 
constitutional treatise. Compared with the Indian Fundamental 
Rights, a similar document like the American Bill of Rights is a 
marvel of clarity and conciseness. The fathers of the American 
Constitution reduced their ideas of fundamental liberties to a few 
simple propositions and made them part of their Constitution. 
The rest of the job was left trustfully to the judges. The Consti- 
tuent Assembly, on the contrary, instead of leaving it to the courts 
to read into the law the necessary exceptions and limitations, 
sought to express them in a compendious form in the Constitu- 
tion itself. It is also well to remember in this connection that ihe 
difficulty of understanding the different constitutional provisions 
is not actually a problem of language alone. It also arises out of 
the unfamiliarity of a new constitutional system that requires close | 
study and deep understanding which alone can make it a i of 
the common, national heritage. 

A close study of the provisions of the chapter on Fundamental 
Rights will show that it is not the product of a consistent philo- 
sophy. Such a philosophy was perhaps possible a century ago 
and in countries characterised by a homogeniety of language, re- 
ligion and culture. But India presented something totally different, 
complex, heterogenous and diversified. Naturally, the Constitu- 
tion was bound to reflect it; and the chapter on Fundamental 
Rights is its most powerful mirror. There is some justification in 
the following words of a critic of this chapter: 

“A thread of nineteenth century liberalism runs through it; 
there are consequences of the political problems of Britain in 
it; there are relics of the bitter experience in opposition to 
British rule; and there is evidence of a desire to reform some 
of the social institutions which time and circumstances have 
developed in India. The result is a series of complex formulae, 
in twenty-four articles, some of them lengthy, which must be- 
come the basis of a vast and complicated case law.” 

It is generally true that, in the ultimate analysis, Fundamental 
Rights are not protected by courts of law but by public opinion. 
But the effectiveness of public opinion as the guardian of funda- 
mental rights depends upon how well organised and effective is 
public opinion in a country. India is vast in size and has a huge 
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population. It is also a poor and backward country. Education 
and civic consciousness are yet to reach a commendable level in 
India. How difficult it is to organise effective public opinion in 
a country like India needs no special emphasis. In the absence 
of really effective public opinion, it would have been suicidal to 
leave the protection of fundamental liberties to the discretion of 
executive authorities or the caprices of legislative majorities. Even 
in England it took centuries for public opinion to assert itself as 
a champion of human rights. It is this that adds to the impor- 
tance of incorporating the right to constitutional remedies as an 
integral part of the chapter on Fundamental Rights. Nevertheless, 
there is the utmost need for the building up of vigorous, effective 
public opinion in India as an important additional safeguard to 
fundamental rights. Eternal vigilance is the price of liberty. 

By no means was it an easy problem for the Constituent Assem- 
_ bly to draw up a simple list of fundamental rights. What has 
been finally adopted is the product of a difficult compromise. It . 
is still too early to pronounce a judgement on the wisdom of the 
Assembly. One thing, however, is already clear. The Supreme 
Court of India has been deciding more cases dealing with Funda- 
mental Rights than those connected with the rest of the Consti- 
tution. The Court’s decisions as the guardian of these rights have ~ 
had, indeed, a salutory influence both on the executive and the 
legislature against whom those rights have been primarily guaran- 
teed. The Court has been prompt and forthright in curbing 
legislative exuberance by declaring those enactments of Parlia- 
ment and the State Legislatures invalid whenever it found them . 
transgressing the defined limits within which they are permitted 
to impose reasonable limitations on the freedom of the individual. 
Similarly, it has successfully prevented on many occasions the 


excess and abuse of administrative power and the illegal and high- 


handed actions of the executive. Further, every time a Funda- 
mental Right of the indidual has been upheld against the 
executive or the legislature, it has had wholesome and far-reach- 
ing repercussions. Despite the fact that some of the Rights have ~ 
been substantially modified in scope as a result of constitutional — 

amendments, the chapter on Fundamental Rights, taken as a 
whole, remains a formidable bulwark of individual liberty, a code 
of public conduct and a strong and sustaining basis of Indian — 
democracy. 
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Nevertheless, a word of caution seems to be appropriate here. 
The fact that a remedy is available from the Supreme Court for 
the violation of every fundamental right does not mean in {fact 
that it is available to all. This is because of the heavy cost involv- 
ed in the process of moving the Court. Effective enforcement of 
those rights from the point of view of the ordinary Indian citizen 
is possible only. when justice becomes cheap, speedy and simple. 


CHAPTER 16 
THE DIRECTIVE PRINCIPLES 


Part iv of the Constitution dealing with the “Directive Principles 
of State Policy” provides one of the most novel and striking fea-_ 
tures of modern constitutional government. It seems that the 
framers of the Constitution were in this respect influenced most 
by the Constitution of the Irish Republic which embodies a chap- — 
ter on “Directive Principles of Social Policy”. The Irish them- 
selves had, however, taken the idea from the Constitution of 
Republican Spain which was the first ever to incorporate such 
principles as part of a Constitution. But the idea of such princi- 
ples can be traced to the Declaration of the Rights of Man and 
Citizen proclaimed by Revolutionary France and the Declaration 
of Independence by the American Colonies. The influence of 
these declarations was so profound on millions of people in — 
Europe and America that they inspired organised éfforts, on the 
one hand, to overthrow all forms of political tyranny, and, on the ~ 
other, to compel the State to take positive measures for the re- © 
moval of many anti-social practices which had been considered 
as normal in those days. 

In more recent times, thinkers on political and social reforms, — 
who did not agree with the Marxian approach for the removal 
of the ills and evils of modern society, advocated such principles 
ts be made the guiding force of State activity. The ideas of 
Jeremy Bentham, the political and social stand of the Liberal — 
and Radical Parties of Western Europe, the major principles of 
Fabian Socialism and, to some extent, those of Guild Socialism, 
are all akin to much of what is embodied in this Part of the 
Constitution. Sir Ivor Jennings claims that the ghosts of Sydney 
and Beatrice Webb stalk through the pages of the entire text 
and this part of the Constitution expresses Fabian Socialism with- | 
out the word “socialism”, “for only the nationalisation of the — 
means of production, distribution and exchange is missing”. But 
this would be to give an exaggerated importance to the Fabian 
influence, for one finds other documents and proclaimations, of 
more recent date, that could have influenced the framers even 
more. Mention has already been made of the Irish Constitution. 
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The Constitution Act of India (1935) itself provided for “Instru- 
ments of Instructions’ which were a fruitful idea. Ambedkar 
provides a clue to this in the following passage: 

“The Directive Principles are like the Instruments of Instruc- 
tions which were issued to the Governor-General and the 
Governors of Colonies, and to those of India by the British 
Government under the 1935 Government of India Act. What 
is called ‘Directive Principles’ is merely another name for ‘the 
Instrument of Instructions. The. only difference is that they 


tare instructions to the legislature and the executive. Whoever 


captures power will not be free to do what he likes with it. In 

the exercise of it he will have to respect these instruments of 

instructions which are called Directive Principles. He cannot 
ignore them.” 

But there were other influences too. The Charter of the. Linked 
Nations as well as the Universal Human Rights Charter. influenced . 
the Constitution-makers. The discussions on the Charter of 
Human Rights were in progress during the same period as the 
Constituent Assembly was deliberating upon the Constitution. 

It would however be wrong to suppose that the various princi- 
ples embodied in this chapter are mere foreign borrowings or 
adaptations of principles of recent Western Political or Social 
Philosophy. In fact,.a number of these principles are entirely 


Indian, particularly those which formed’ an integral part of the 


very foundations of the national movement. Provisions dealing 
with village panchayats, cottage industries, prohibition, protection 
against cow-slaughter, Scheduled Castes, Scheduled Tribes and. 
other socially and educationally backward classes, are all formal- 
ly and essentially Indian and some of these were the cherished 
ideals for the recognition of which Gandhiji had strived through- 
out his life. 

As the title itself indicates, the principles embodied in this 
chapter are directives to the various governments and govern- 
ment agencies (including even village panchayats) to be followed 
as fundamental in the governance of the country. It shall be the 
duty of the State to apply these principles in making laws. Thus, 
they place an ideal before the legislators of India while they 


frame new legislation for the country’s administration. They 


' 


lay down a code of conduct for the. administrators of India while 
they discharge their responsibilities as agents of the sovereign 
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power of the nation. In short, the Directive Principles enshrine 
the fundamentals for the realisation of which the State in India 
stands. They guide the path which will lead the people of India 
to achieve the noble ideals which the Preamble of the Constitu- 

» tion proclaims: Justice, social, economic and political, Liberty, 
Equality and Fraternity. It is this realisation that impelled a 
member in the Constituent Assembly to demand the placing of 
this chapter immediately after the Preamble in order to give it — 
“greater sanctity” than others. There was also a suggestion to 
change the title of the chapter to “Fundamental Principles of 
State’. 

There are sixteen articles of the Constitution, from 36 to 51, 
that deal with the Directive Principles. These cover a wide range 
of State activity embracing economic, social, legal, educational — 
and international problems. The most important of these are 
the following: 

(1) To secure and protect a social order which stands for 

\ the welfare of the people (Art. 38). 

(2) In particular, the State shall direct its policy towards 
securing: 

(a) adequate means of livelihood to all citizens; (b) a proper 

distribution of the material resources of the community for 

the common good; (c) the prevention of concentration of 
wealth to the common detriment; (d) equal pay for equal work 
‘ for both men and women; (e) the protection of the strength 
and health of workers and avoiding circumstances which force 
citizens to enter avocations unsuited to their age or strength; 
and (f) the protection of childhood and youth against exploi- 

tation or moral and material abandonment (Art. 39). 

(3) To organise village panchayats as units of self-govern- 
ment (Art. 40). 

(4) To secure the right to work, education (Art. 40) and 
public assistance in cases of undeserved want, such as unem- 

\ ployment, old age, sickness etc. (Art. 41). 

(5) To secure just and humane conditions of work and — 
maternity relief (Art. 42). 

(6) To secure work, a living wage, a decent standard of - 
life, leisure and social and cultural opportunities for people, 
and in particular to promote cottage industries (Art.43). 

(7) To secure a uniform civil code applicable to the entire 
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country (Art. 44). | 

(8) To provide, within ten years from the commencement 
of the Constitution, free and compulsory education to all chil- 
dren upto the age of fourteen (Art. 45). 

(9) To promote with special care the educational and 
economic interests of the weaker sections of the people, espe- 
cially the Scheduled Castes and Tribes (Art. 46). 

(10) To secure the improvement of public health and the 

_ prohibition of intoxicating drinks and drugs (Art. 47). 

(11) To organise agriculture and animal husbandry on 
scientific lines and preserve and improve the breeds and prohi- 
bit the slaughter of cows, calves and other milch and draught 
cattle (Art. 48). 

(12) To protect all monuments of historic interest and na- 
‘tional importance (Art. 49). 

(13) To bring about the separation of the aldieiiry from 
the executive (Art. 50). 

(14) To endeavour to secure: (a) the promotion of inter- 
national peace and security; (b) the maintenance of just and 
honourable relations between nations; and (c) the settlement 
of international disputes by arbitration (Art. 51). 

Taken together, these principles lay down the foundations on 
which ‘a new democratic India will be built up. They represent 
the minimum of the ambitions and aspirations cherished by the 
people of India, set as a goal to be realised in a reasonable period 
of time. Indeed, when the State in India translates these princi- 
ples into reality, she can justly claim to be a “Welfare State”. 

How far the State has moved, so far, towards the realisation 
of these principles is a question that deserves an answer in this 
context. It may be stated in general that the achievements of the 
last decade have not yet made the country a welfare State. Never- 
theless, no impassioned observer can miss the direction towards 
which it is moving, if not fast, at least at a reasonable pace. 

The efforts of the State to translate the Directive Principles 
into reality are concentrated primarily in the national Five Year 
Plans, the first of which was initiated soon after the inauguaration 
of the Constitution. The central objective of public policy and 
‘national endeavour as evinced through these plans has been the 
promotion of rapid and balanced economic development which 
will raise living standards and open out to the people new oppor- 
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tunities for a richer and more varied life. Such development is 
intended to expand the community’s productive power and to 
provide the environment in which there is scope for the expres- 
sion and application of diverse faculties and urges. It follows, 
therefore, that the pattern of development must be related to 
the basic objectives which the Constitution has kept in view. 
These objectives are defined and explained from time to time 
in order that they may guide the State in planning as well as 
ensure their conformity with the Directive Principles. The basic 
objectives have recently been summed up in the phrase ‘socialist 
pattern of society’. What it stands for is explained by the Second 
Five Year Plan in the following terms: 

“Essentially this means that the basic criterion for determin- 
ing the lines of advance must not be private profit but social 
gain, and that the pattern of development and the structure 
of socio-economic relations should be so planned that they 
result not only in appreciable increases in national income and 
employment, but also in greater equality in incomes and wealth. 
Major decisions regarding production, consumption and invest- 
ment—in fact all significant socio-economic relationship—must 
be made by agencies informed by social purpose. The benefits 
of economic development must accrue more and more to the 
relatively less privileged classes of society, and there should 
be a progressive reduction of the concentration of incomes, 
wealth and economic power. The problem is to create a milieu 
in which the small man who has so far had little opportunity 
of perceiving and participating in the immense possibilities of 


growth through organised effort is enabled to put in his best a 


in the increase of a higher standard of life for himself and 
increased prosperity for the country. In the process, he rises — 
in economic and social status . . . . For creating the appropriate 
conditions, the State has to take on heavy responsibilities as 
the principal agency speaking for and acting on behalf of the 
community as a whole.... ” 
This statement of .objectives makes it clear that the —] 
Directive Principles are not allowed to remain in the Constitution — | 
as platitudes, but are systematically put into application with a ~ 
view to transforming Indian society and bringing about a social 
order in conformity with these principles. It is difficult to bring 
within the scope of this discussion a detailed survey of the con- 
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crete measures the State has taken so far and the results achieved 
therefrom. Yet, one may broadly indicate the trends which would 
help the better appreciation of the situation. For example, there 
has been a substantial increase in the vesting of both ownership 
and control of material resources of the community in the State 
during the last few years. The great multi-purpose river valley 
projects such as Bhakra-Nangal, Damodar Valley and Hirakud, 
iron and steel producing concerns such as Bhilai, Rourkela and 
Durgapur, ship-building centres like Vizag and other concerns 
such as the Sindri Fertilizers, Hindustan Machine Tools, Chittaran- 
jan Locomotives, Hindustan Aircrafts, which contribute substan- 
tially to the basic economic development of the country, are 
owned and managed by the State. The choice in fact, is being 
forced on the State almost continuously and as a result new 
economic functions are being undertaken by the State machinery. 

It is true that the State has not yet moved very far on the road 
of achieving objectives such as full employment, public assistance 
during old age, sickness etc. Nevertheless, most of them have 
found a place in the development plans. Great emphasis is now 
being laid on the creation of employment opportunities. Steps 
are being taken to bring into being a scheme of unemployment 
insurance. A limited scheme of workmen’s insurance against 
sickness, accident and disease is already in operation. Minimum 
wages are fixed in a number of spheres of employment. Equal 
wages for equal work are being paid to both men and women 
in almost every area of activity. The community development 
programme which has been in operation in many parts of the 
country seeks the transformation of the rural economy, particular- 
ly the reorganisation of agriculture and animal husbandry on 
scientific lines. Besides, most of the States have passed laws 
designed to prohibit the slaughter of cows, calves and other 
milch and draught cattle. Mention has already been made of a 
number of laws which have been passed with a view to protect- 
ing children and youth against exploitation. The Central Council 
of Health established in 1952 deals with matters connected with 
health, hygiene, nutrition etc., on a national basis. Most of the 
villages in India have now their own panchayats which form the 
primary units of administration. 

The passing of a uniform civil code is not an easy measure in 
India where adherents of every religion have their own personal 
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laws. The Hindu Code that is being passed in instalments (e.g. 
The Hindu Marriage Act, 1955, and the Hindu Succession Act, 
1956) is a right move towards the ultimate realisation of a uni- 
form civil code for the entire country. In the field of free and 
compulsory primary education for children, great strides have — 
already been made. But it is now widely realised that the tien — 
year limit that is set in the Constitution to make such education 
available to every child in the country is impossible to adhere io. 
It seems that India will require another decade to make this 
principle a practical proposition. A number of measures have 
already been taken to promote the educational and economic in= — 
terests of the weaker sections of the people, especially the — 
Scheduled Castes and Tribes. With a view to specially bene- — 
fitting the backward classes of citizens economically, efforts are — 
being made for the setting up of more and. more cottage and 
small scale industries and ‘also to give liberal financial aid ‘or 
such activities undertaken by them. A vigorous policy of prohi- 
bition was inaugurated with the adoption of the Constitution, and 
at least a few of the States have achieved the goal of complete 
prohibition of intoxicating liquours throughout their territory. The | 


remaining States have made considerable progress in this direc- 


tion. The principle of the complete separation of the judiciary 
from the executive is yet to be fully realised. But every State 
has adopted a definite programme in this respect and according | 
to this every year a certain number of districts are being brought — 
under the scheme. Finally, it is perhaps unnecessary to detail 
the efforts made by India towards the promotion of international 
understanding, peace and security. Suffice it to say that her con- 
tribution in this field is widely and generously acknowledged by — 
almost all nations of the world. 

According to article 37, Directive Principles, though they are 
fundamental in the governance of the country and it shall be the 
duty of the State to apply these principles in making laws, are 
expressly made nonjusticiable. It means that the Courts in India — 
including the Supreme Court have no power. to enforce them. 
This is in contrast with the position of Fundamental Rights which — 
are justiciable and, therefore, enforceable by the Courts of law. 
Thus, while there is a judicial remedy for every violation of a 
Fundamental Right, there is none for the enforcement of Directive ~ 
Principles. Would this mean that these are a set of platitudes - 
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designed by clever politicians to hoodwink the credulous Indian 
masses? Is there no remedy at all if the government that is in 
power ignores and even flagrantly violates these principles which 
are of a fundamental character in the governance of the country? 
The answer is “no” to the first and “yes” to the second. No 
doubt, there is no direct judicial remedy, but other remedies there 
are and they are reasonably effective. | 

It must be remembered in this connection that the Constitution 
establishes a democratic form of Government, a representative 
government. It is also a responsible government, one that is con- 
tinuously and always responsible for all its actions to the represen- 
tatives of the people and through them to the people in general. 
Those who are in power are there because the people of India, 
who have been guaranteed universal adult sufrage, have given 
them that power. They are not the masters of the people but 
their ‘servants’. They are voted into power to translate into prac- 
tice the provisions of the Constitution which the people have 
given unto themselves. If they fail in this solemn duty, then they 
have no right to continue in office and they can be and should 
be removed from office when the stock-taking of their work is 
done.at the end of every five years at the time of the General 
Election in the country. Since the Constitution ensures free choice 
by the people from amongst competing candidates with differing 
policies and programmes, the electorate can choose those who, 
in their opinion, are likely to transform these principles into 
reality. These directives, thus seen, constitute a kind of basic 
standard of national conscience and those who violate its dictates 
do so at the risk of being ousted from the positions of responsibi- 
lity to which they have been chosen. The agents of the State at a 
given time may not be answerable to a court of law for their 
breach of these principles, but they cannot escape facing a higher 
and more powerful court which will at regular intervals do the 
reckoning. When a member in the Constituent Assembly moved 
an amendment which sought to make the Directive Principles 
justiciable, another pointed out: 

“There is no use being carried away by sentiments. We 
must be practical. We cannot go on introducing various pro- 
visions here which any government, if it is indifferent to public 
opinion, can ignore. It is not a Court that can enforce these 
provisions or rights. It is the public opinion and the strength 
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of public opinion that is behind a demand that can enforce — 
these provisions. Once in four (or five) years election will 
take place and then it is open to the electorate not to send the 
very same persons who are indifferent to public opinion. That — 
is the real sanction and not the sanction of any court of law.” 
There are, however, two important questions that are intimately 
related to the non-justiciable character of these principles and 
have created some confusion in the minds of those interested in 
India’s Constitutional law. Of these, the first deals with the at-— 
titude of the President or the Governor towards a Bill containing 
provisions that contravene any of these principles. One view is 
that since the President, or the Governor, as the case may be, 
has taken oath to defend and uphold the Constitution, he should 
refuse to give his assent to a Bill which violated a Directive Prin- 
ciple. Ambedkar is opposed to this view and characterised it as’ 
a “dangerous doctrine” and contended that “the Constitution 
does not warrant it”. The apprehension that these principles might 
lead to a conflict between the President and the Prime Minister 
or between the Governors and the Provincial Ministers was ex- 
pressed in the Constituent Assembly itself. “What happens if 
the Prime Minister of India ignores these Instructions?” There have 
so far been no such occasion for such a conflict. Yet the problem 
has to be faced if and when it arises. The main factor that should _ 
be remembered in this context is the system of Government which 
the Constitution establishes—a parliamentary system under 
which the executive is responsible to the legislature. So long as | 
the executive has the confidence of the legislature, Constitutional — 
head of the State will find it difficult to go against the will of the 
legislature. ‘@ 
It is also relevant to remember in this context that the Presi- 
dent is not directly elected by the people and hence can claim” | 
no direct mandate. If at any time Parliament or a State legislature 
decides to pass a law which contravenes a Directive Principle, 
there must be weighty reasons for it. And if it is the considered 
opinion of the legislature to pass such a law and if the voting on |] 
it reflects a substantial majority in its favour, the President will | 
have little justification to withhold his assent to the Bill. Per-~ | 
haps the President could send the Bill back to Parliament for | 
reconsideration in the light of his objections to it. And if Parlia-~ | 
ment passes it a second time, the President will have no justifica-~~ |] 


~ 


GANDALI Pei ese EY ee) ae 
SUPP ALORE.|, 
THE DIiRSGitiyE PRINCIBLES 151 


tion to withhold his assent. After all, Parliament alone is 
competent to change even the Directive Principles by a Consti- 
tutional amendment. Moreover, however fundamental these prin- 
ciples might be today, they can have no claim to permanent sanc- 
tity. They cannot be considered as embodying eternal verities. As 
society changes in character, its needs also undergo corresponding 
changes. What is considered as fundamental today may become 
inessential and unimportant a hundred years hence or earlier. 
Under a democratic system, all these questions are first to be 
determined by the representatives of the people and finally by 
the people themselves. Hence, it would seem wise for the Presi- 
dent not to use his veto power over a Bill that is passed by the 
legislature merely on the ground that it violates a directive prin- 
ciple. 3 

The second question is this: Where there is a conflict between 
a Fundamental Right and a Directive Principle, which should 
prevail? This question was answered by the Supreme Court, for 
the first time, in Champakam Dorairajan’s case (1952). Speak- 

‘ing for a unanimous Court, Justice S. R. Das said: 
“The Directive Principles of State Policy which by Article 

37 are expressly made unenforceable by a court cannot over- 

ride the provisions found in Part III which, notwithstanding - 

other provisions, are expressly made enforceable by writs, 
orders or directions under Article 32. The chapter on Funda- 
mental Rights is sacrosanct and not liable to be abridged by 
any legislative or executive act or order except to the extent 
provided in the particular Article in Part III. The Directive 

Principles of State Policy have to conform to and run sub- 

sidiary to the chapter on Fundamental Rights. In our opinion, 

that is the correct way in which the provisions found in Part 

III and Part IV have to be understood.” 

It was mainly this decision of the Court that led to a consti- 
tutional amendment to Article 15 in 1951, under which the State 
was permitted to make special provisions to protect the interests 
of socially and educationally backward classes. A year later, 
when the Court dealt with the Zamindari ‘Abolition cases, its 
attitude was considerably modified. In the State of Bihar Vs. 
Kameswar Singh, the Court used the Directive Principles for its 
guidance in determining a crucial question on which the validity 
of the Bihar Act hinged. The question was whether there was 
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any ‘public purpose’ to justify the legislation which acquired com- — 
pulsorily vast lands of private owners. Answering the question, 
Justice Mahajan said, after quoting article 37: 

“Now it is obvious that the concentration of big blocks of 
land in the hands of a few individuals is contrary to the princi- 
ples on which the Constitution of India is based. The purpose 
of the acquisition contemplated by the Act, therefore, is to do 
away with the concentration of big blocks of land and means 
of production in the hands of a few individuals and to distri- 
bute the ownership and control of the material resources which 
come in the hands of the State, so as to subserve the common 
good as best as possible.” 

Here the judge was guided absolutely by the Directive Princi- 
les. 
: Justice S$. R. Das substantially reproduced the same language 
in the same case. After quoting Articles 38 and 39 of the chapter 
on Directive Principles, he said: 
“In the light of this new outlook, what I ask is the purpose 


of the State in adopting measures for the acquisition of Zamin-. q 


daris and the interests of intermediaries. Surely, it is to sub- 

serve the common good by bringing the land which feeds and ~ 

sustains the community and also produces wealth by its forest, 
mineral and other resources, under State ownership or control. 

This State ownership or control over land is a necessary preli- 

minary step towards the implementation of Directive Principles 

of State Policy and it cannot but be a public purpose.” 

This question came up again in the course of arguments in the. 
President’s Reference to the Supreme Court of the Kerala Edu- 
cation Bill (1958). The Court had no hesitation to uphold its 
earlier stand in the Zamindari abolition cases, namely, that the 
Directive Principles cannot be altogether ignored by it in spite 
of their non-justiciable character. 

Speaking on the motion by which he introduced the Fourth 
Amendment to the Constitution in Parliament, Prime Minister 
Nehru observed that where there was conflict between a Funda- 
mental Right and a Directive Principle, the latter should prevail. 
This opinion may appear to be in direct conflict with the view 
of the Supreme Court. But on closer examination it will be seen 
that the conflict is apparent rather than real. For, as far as the 
Supreme Court is concerned, where there is a clear conflict be- 
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tween the two, it should uphold the Fundamental Right being 
justiciable, against the Directive Principle which is a non-justici- 
able right. But this solution is only a judicial solution of the mat- 
ter. The courts cannot go further than that, but Parliament can. 
The final solution is arrived at only when the social conflict aris- 
ing out of the competing claims of a justiciable and a non-justi- 
ciable right are resolved. The guiding principle here is the 
superiority of the social interest over that of the individual. To 
facilitate the putting into effect of this principle, the Constitution 
may have tg be amended and the Directive Principle allowed to 
prevail. Thrice the Constitution was amended (the First, Second 
and Fourth Amendments) with this object in view. It should, 
however, be added that whenever the Court is called upon to re- | 
solve a conflict between a Fundamental Right and a Directive 
Principle, it is the duty of the Court to resolve the conflict with 
an eye on the spirit of the Constitution and with a view to har- 
monising differences to the extent that is possible and feasible. 
The significance of Directive Principles in relation to that of 
Fundamental Rights can be determined only by making a refer- 
ence to the object of the Constitution-makers in making these 
principles an integral part of the Constitution. As has already 
been pointed out, they represent the basic principles which aim 
at the creation of a welfare state. Taken together, these principles 
form a charter of economic and social democracy in India. On 
the one hand, they are assurances to the people as to what they 
may expect, while on the other, they are directives to the govern- | 
ments, Central and State, as to what policies they ought to pursue. 
It is unfair to the people as well as inconsistent with the spirit of 
the Constitution to allow these principles to remain pious wishes. 
Every effort should be made by the representatives of the people 
and the agents of the government to translate them into reality. 
Nothing should be allowed to stand in their way, even the funda- 
mental rights guaranteed to the individual. After all, the pro- 
gress and welfare of society as a whole should not be hampered 
by the rights of the individual. This is why every fundamental 
right is subject to reasonable restrictions in the interests of the 
general public, whether such restrictions are on account of public 
order, morality, decency, health or anything else. It is in this 
sense that the Fundamental Rights are to subserve the Directive | 
Principles. Indeed, there can be no real conflict between the two. 
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They are intimately related to and inseparably bound up with 


each other. 

A constitution framed in the middle of the twentieth century 
could hardly do without a chapter on directive principles of the 
type the Indian Constitution has. The establishment of political 


democracy is a fundamental aim of a Constitution. But that in - 


itself is not enough. The sustaining forces of that political demo- 


cracy have to be carefully built up. The most effective force 


which will sustain a political democracy is the simultaneous exis- 
tence of an economic democracy. Where there is no economic 
democracy, political democracy is bound to degenerate soon into 
a dictatorship. If the fundamental rights guarantee a political 
democracy in India, the directive principles ensure the eventual 
emergence of an economic democracy to sustain the former. Thus, 
the Directive Principles of State Policy become the greatest guaran- 
tee for a genuine democracy in India. In the light of these consi- 
derations, it would betray a lack of discernment to consider these 
directives as a mere political manifesto without any legal sanction,, 
or to characterise them as vague and indefinite serving no useful 
purpose or to dismiss them as a mere moral homily. The last ten 
years demonstrate that such criticism has neither. substance nor 
relevance today. If K. T. Shah were alive now, he should cer- 
tainly have revised the opinion that he expressed in the Cons- 
tituent Assembly that these principles “are like a cheque on a 
bank payable when able—only when the resources of the bank 
permit.” 

Another apparently weighty criticism of the Directive Princi- 
ples is implied in the question whether it is worth while to insert 
in a constitution of today a collection of political principles taken 
from the experience of nineteenth century England or Western 
Europe, and to deem them to be suitable for India in the middle 
of the twentieth century. The question whether they would be 
suitable for the twenty-first century when the Constitution is hoped 
to be still in operation is difficult to answer. It is probable that 
they may become outmoded by then. Who can predict the precise 
nature of the potentialities of an atomic or a hydrogen age? It 
may revolutionise the whole economic system of the present day 
and convert India into a land of plenty where all human wants in 
the material field are fully satisfied. In such a state of affairs, the 
Directive Principles will indeed look not only outmoded but even 
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reactionary. But as far as the twentieth century is concerned, 
India has yet to reach in many spheres of economic activity a 
standard comparable to that which existed in the nineteenth cen- 
tury in western Europe. Thus, even assuming that the Directive 
Principles reflect the nineteenth century political ideas of the 
West, their value in twentieth century India is not lost. Besides, 
it is not quite correct to characterise these principles as borrowings 
from abroad. As has been pointed out elsewhere, there are many 
provisions in this chapter which prove the originality of the Cons- 
titution-makers and reflect the genius of the Indian people. 

If and when the Directive Principles become outmoded, they 
can be suitably amended or altogether abolished. The process of 
amending these provisions is simple. But by the time such amend- 
ments take place, India will have benefited immensely by the 
Directive Principles, and an economic democracy will have sent 
its roots deep into the Indian soil and the present form in which 
these principles are embodied will have realised its goal. More- 
over, these principles would have become part and parcel of the 
Indian heritage. Thus, one can see the immense educative value 
of these principles. They will instil in the minds and thoughts of 
the coming generations of Indian youth the fundamental values of 
a stable political order and a dynamic economic system. A cons- 
titution is primarily concerned with the present. The future will 
_take care of itself if the present is built on solid foundations. It 
is quite unnecessary, therefore, to think of the distant future with 
reference to ceratin provisions of a constitutional document. 

The real importance of the Directive Principles is that they con- 
tain the positive obligations of the State towards its citizens. No 
ene can say that these obligations are of an insignificant type, or 
that even if they are fulfilled, the pattern of society in India will 
still remain more or less the same. In fact they are revolutionary 
in character and yet to be achieved in a constitutional manner. 
Herein lies the real’ value of embodying these principles as an in- 
tegral part of the Constitution. Through the Directive Principles 
of State Policy, the Conytitution of India will steer clear of the 
two extremes, a proletarian dictatorship which destroys the liberty 
of the individual and a capitalist oligarchy which hampers the 
economic security of the masses. 
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CHAPTER 17 
THE UNION EXECUTIVE 


THE CONSTITUTION of India has adopted the British model of the ‘ 
Cabinet system of responsible government. On the question of 
the form of government, opinion in the Constituent Assembly was 
at first divided. There were those who advocated the adoption of 
the Presidential system of government prevalent in the United 
States of America. But they formed only a small minority. At 
least one member pleaded for the Swiss form of Collegiate Execu- 
tive which combined the merits of both the Presidential and Parlia- 
mentary systems by providing stability and responsibility at the 
same time. As against these, the overwhelming majority was 
decisively in favour of the Cabinet system of government. 

_ The decision to adopt the Cabinet system was the result of a 
long discussion in the Assembly in one of its earlier sessions. It 
had in its support the favourable recommendation of the Consti- 
tution committee (for the Union Government)’ presided over by 
Nehru. The two issues which were raised during the discussion 
were: (1) What would make for the strongest executive consist- 
ently with a democratic constitutional structure? (2) What was the 
form of executive which was suited to the conditions of this coun- 
try? Giving his views in answer to these questions, K. M. Munshi 
said: :: . 

“The strongest government and the most elastic executive 
have been found to be in England and that is because the exe- 
cutive powers vest in the Cabinet supported by a majority in 
the Lower House which has financial powers under the Consti- 
tution. As a result, it is the rule of the majority in the legisla- 
ture; for it supports its leaders in the Cabinet, which advises 
the head of the State, namely, the King. The King is thus placed 
above party. He is made really the symbol of the impartial 
dignity of the Constitution. The Government in England is 
found strong and elastic under all circumstances... . 

“We must not forget a very important fact that, during the 
last hundred years, Indian public life has largely drawn upon 
the traditions of British Constitutional law. Most of us have 
looked up to the British model as the best. For the last thirty 
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or forty years, some kind of responsibility has been introduced 
in the governance of this country. Our constitutional traditions 
have become parliamentary and we have now all our Provinces 
functioning more or less on the British model. Today, the 
Dominion Government of India is functioning as a fullfledged 
parliamentary government. After this experience, why should 
we go back upon the tradition that has been built for over a 
hundred years and try a novel experiment... . * 


Office of the President 

Since India’is a Republic, the Constitution provides for a Presi- 
dent of India and the executive power of the Union Government, 
including the supreme command of the defence forces, is vested 
in him. The Constitution prescribes only simple qualifications 
for a Presidential candidate. He should be a citizen of India who 
has completed the age of 35 years and is qualified to be elected 
as a member of the House of the People. No person who holds 
any office of profit under the Government of India or any State 
Government or local authority is eligible for election as President. 
But there are certain positions in the Government which are ex- 
cluded from the scope of this provision. These are the offices 
of the President, Vice President, Governors and Ministers ‘of the 
Central and State Governments. The President cannot be a mem- 
ber of Parliament or a State Legislature. Any member of a legis- 
lature who is elected as President shall cease to be such a member 
on the date he assumes the office of President. Further, the Pre- 
sident is prohibited from holding any other office of profit. He 
is entitled to have his official residence free of rent. He is also 
entitled for such salaries, allowances and privileges as may be 
determined by Parliament. At present, his salary is fixed at Rs. 
10,000 per mensum. His salaries and allowances cannot be 
diminished during his term of office. 


Election 
The President is elected for a period of five years by an electoral 
college which is composed of (a) the elected members of Parlia- 
ment and (b) the elected members of the State Legislative As- 
‘semblies. With a view to ensuring uniformity of representation of 
the different States at the Presidential election and parity between 


the States as a whole and the Union, the Constitution has pres- : | 
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cribed an ingenious method. Normally it should have been pos- 
sible to achieve this uniformity by the simple device of assigning 
each member of the electoral college one vote. Such uniformity 
would, however, have been invidious because in different States 


different ratios prevailed between the population and the number . 


of legislators. For example, in one State it may be one represen- 
tative for every 50,000 of the population while in another the 
proportion may be one to 75,000 or more. The most populous 
State in the Union, Uttar Pradesh, has only 430 members in the 
Legislative Assembly for a population of over 63 millions while 
Assam has 108 members for a population of about 9 millions. 
That being so, the problem was to ensure that the votes will have 
a value in proportion to the population that the votes represented. 

According to the special method devised to ensure this, each 


elected member of the State Assemblies has a certain number of _ 


votes on the basis of the relation between the total number of 
the elected members of the State Assembly and the total popula- 
tion of the State. The number is worked out in the following 
manner: Divide the total population of the State, first by the 
total number of elected members in the Assembly. Divide the 
quotient obtained by the above division by 1,000. Fractions of 
half or more should be counted as one and added to the quotient 
which will be the number of votes each member of the Assembly 
will have in the Presidential election. 

The following illustration will help to make the process clear. 
We may work out the actual number of votes a member of the 
Uttar Pradesh Legislative Assembly had in the last Presidential 
election in 1957. 


Total population of Uttar Pradesh 63,215,742 
Total number of elected members in the 

Legislative Assembly 430 
‘ 63,215,742 
The number of votes of each member ——__—_—__—— 
430 x 1000 

13 

= 147 ———_ = 147. 
1000 


The number of votes each elected member of Parliament is 
entitled to in the Presidential election is arrived at by dividing 
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‘transferable vote. The voting at the election is by secret ballot. 
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the total number of votes given to all the elected members of the 
State Assemblies by the total number of elected members of both 
Houses of Parliament. The election is held in accordance with 
the system of proportional representation by means of the single 


On the whole, this is a unique system of Presidential election and 
one is tempted to ask what prompted the constitution-makers to 
adopt such a system. 

First, in view of the adoption of a Cabinet system of Govern- 
ment under which the President was to function as constitutional 
head of the State, direct election by the entire electorate as in the 
case of the President of the United States(in practice ) was consider- 
ed neither necessary nor advisable. Yet, it was thought desirable to ~ 
have the President elected by as popular a body as possible. Both 
these purposes have been realised under the present system. The 
election becomes indirect and also simple when the electorate f 
consists of only the elected members of the State Legislative As- 
semblies and Parliament. The elected members of the State 
Assemblies are themselves elected on adult suffrage. The House 
of the People of Parliament is also elected on the same basis. 
The Council of States is elected by the State Assemblies which — 
are also elected on adult suffrage. The electoral college is thus 
not only broad-based but also is substantially large in size. 

The significance of an electoral college composed of not only 
the members of both Houses of Parliament but also those of the ~ 
various State Assemblies needs emphasis. In an election where — 
the Head of the Nation is chosen, if the members of Parliament 
alone participate, it is possible that a Party that has a clear ma- 
jority in Parliament can easily see its candidate elected. But when 
the members of the State Assemblies also participate in the elec- 
tion, the picture is likely to undergo a. substantial change. For, 
it is quite possible that the Party which has won a majority in ~ 
Parliament may be a minority in many State Assemblies or even 
in most of them. Under such conditions, a Party supported by ~ 
a majority of members in Parliament will not by itself be able — 
to clect its candidate to office. 

The use of the term “proportional representation” was objected —_— 
to in the Assembly because only one person was to be elected as 
President. Critics asked: “What significance has it in the absence 
of a multi-member constituency?” It is significant because, first 
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it ensures that an absolute majority of the total number of votes 
are polled for a candidate to be elected, instead of a simple ma- 
jority or a plurality of votes as in the elections to Parliament and 
the State Legislative Assemblies. Since the President is the head 
ot the State and represents the nation which includes all parties 
and groups, and since he should stand above party considerations, 
it is desirable that he is elected with as large a majority as possible. 
‘But under the simple majority system there is no guarantee for 
this. The present system ensures his election with at least an 
absolute majority. Secondly, it often helps the smaller parties 
in Parliament or regional parties who are strong only in some State 
Assemblies to have some voice in the election of the President. 
It no Party can claim an absolute majority of the total votes of 
the electoral College, a candidate, to win the election, has to seek 
the support of two or more Parties. This gives = opportunity 
to smaller Parties to influence the election. 

Although, on paper, the Presidential election is a complicated 
process, in practice it is a comparatively simple process. More- 
gver, this method of electing the President seems to be much more 

in consonance with the federal principle than that which obtains 
in the United States, where the President is supposed to be elected 
by the electors but, in reality, directly by the people. The election 
of the American President raises the greatest political battle in 
the world for the election of any Head of the State. But, in India, 
such a contest will pass off without a ripple of popular excitement. 
No doubt, it is a matter of all-India significance. And yet, since 
those who directly participate in it number just a few thousands 
(about 4000) it passes off in a quiet, business-like manner. 

_ Although the President. is only a constitutional Head of the 
State who has little effective power at his disposal, the office of 
the President carries with it great dignity and prestige. These are 
reflected in certain legal privileges which the President enjoys. 
Thus, he is not answerable to any Court of law for ihe exercise 
and performance of the powers and functions of his office: No 
criminal proceedings can be instituted against him nor can he 
be arrested or imprisoned during the tenure of his office. No civil 
proceedings even can be instituted against him without, at least, 
two months’ written notice regarding the relief. claimed. 

Before entering upon his office, the President has to take and 
subscribe in the presence of the Chief Justice of India, an oath 
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or affirmation to the effect that as President he will, “preserve, 
protect and defend the Constitution and the law and devote him- 
self to the service and well-being of the people of India.” 

Normally, the President’s Office becomes vacant in three ways: 
death, resignation or removal by impeachment. The Constitution — 
lays down a detailed procedure for the impeachment of the Pre- 
sident, which is almost identical to that in the United States except 
for one major difference. In India the charge may be preferred 
by either House of Parliament while in the United States the 
House of Representatives alone has the power to try the impeach- 
ment. The President can be impeached only for the violation of 
the Constitution, a form which is comprehensive enough to cover 
crimes such as treason, bribery and other crimes. Before the 
charge is preferred by either House of Parliament, the proposal 
should be embodied in a resolution moved after a notice of at 
least fourteen days. The notice must be signed by at least one- — 
fourth of the total membership of the House. The charge shall be 
preferred only if such a resolution is passed by a two-thirds — 
majority of the total membership of the House. Once the charge 
has been so preferred in one House, the other House will investi- 
gate the charge or appoint a special body for such investigation. 
Ii the result of such investigation is that the charge against the 
President has been sustained and to this effect a resolution is 
passed by the House with a two-thirds majority of its total mem- 
bership, the President ceases to hold the office of the Pr 
of India from the date of passing such resolution. 

When a yacancy arises in the office of the President owing to 
any one of the above causes, it will be filled by the Vice President — 
until a new President is elected. But the new President should 
be elected before six months elapse after the vacancy has occur- 
red. When a new President is elected in this manner he will hold 
office for the full term of five years. There is no constitutional 
bar against the President’s re-election. Every doubt and dispute 
arising out of the Presidential election shall be finally decided by 
the Supreme Court of India. 


Pe 


Powers of the President 
Under article 53 of the Constitution the executive power of the 
Union is vested in the President who is empowered to exercise 
it either directly or through officers subordinate to him. The list — 
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of powers which the Constitution confers upon the President is 
long and impressive. These may be broadly classified under three 
categories, Executive powers, Miiody powers and Emergency 
powers. 


Executive Powers 

The Constitution lays down the general principle that the execu- 
tive power of the Union is co-extensive with its legislative power. 
Interpreting the scope of this power the Supreme Court held 
that it embraced not only matters upon which Parliament has al- 
ready passed legislation but also those on which it is competent to 
' pass legislation. Since the President is the Head of the Union Exe- 
cutive, naturally his executive power embraces the entire field of 
activities.of the Union. It has already been pointed out that he 
is the Commander-in-Chief of the Defence Forces. By making 
the President the Commander-in-Chief, the Constitution ensures 
the subordination of the entire Armed Forces to the civil authority 
at all times. In addition, the President has vast powers of appiont- 
ment. He appoints the Prime Minister and other members of 
the Council of Ministers and makes rules for the transaction of 
the business of the Government of India and for the allocation, 
among the Ministers, of that business. He appoints ihe Attorney- 
General, the Chief Justice and justices of the Supreme Court and 
those of the High Courts, the members of the Union Public Ser- 
vice Commission, the Election Commission, the Comptroller and 
Auditor-General of India, Ambassadors and other diplomatic re- 
presentatives of India abroad, the Commissioner for. the Scheduled 
Castes, Tribes, Backward Classes and Minorities, the Governors, 

Chief Commissioners of Union Territories, members of the Fin- 
‘ance Commission and of the Inter-State Council. In fact, every ap- 
pointment in the Union Government is made in the name of the 
President or under his authority. But in the above cases the 
appointments are made by the. President “by warrant under his 
hand and seal’’. 

Under article 72 the President is given the power to grant par- 
dons. According to this, in all Court Martial cases as well as 
cases involving the breach of a Union Jaw where a punishment 
or sentence is inflicted on any person, the President may grant 
pardon or any other appropriate mercy such as reprieve, respite, 
remission, Or suspension, or commutation of the sentence. 
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Legislative Powers 
In the legislative field too the President has important powers. 
In fact, the President forms an integral part of the legislative pro- 
cess in that without his assent, no central Bill can become law. 
He summons the Houses of Parliament, prorogues the Houses 
and may dissolve the House of the People. He may address either ~ 
House of the Parliament or both Houses assembled togethies or 
send messages to them. He nominates 12 members to the Coun- 
cil of States and may nominate two members of the Anglo-Indian 
community to the House of the People. Every Bill passed by 
Parliament must be presented to the President for his assent. He ~ 
may withhold his assent or return it to Parliament ‘or ceconside- | 
ration. He causes to be laid before Parliament the annual budget 
showing the estimated receipts and expenditure of the Union for ~ 
each year. No demand for a financial grant can be made in 
Parliament except on his recommendation. 
Perhaps, the most important legislative power of the Presiden 
is his power to promulgate ordinances under Article 123. Accord- 
ing to this, the President is empowered to promulgate Ordinances, 
except when both the Houses of Parliament are in session, if he’ 
is satisfied that circumstances exist compelling him to take im- 
mediate action. A Presidential Ordinance has the same force and ~ 
effect as an Act of Parliament. However, every such Ordinance 
should be laid before both Houses of Parliament within six weeks 
from the re-assembly of Parliament. Failure to comply with this 
condition, or, Parliamentary disapproval within the six weeks’ — 
period, will make the Ordinance invalid. The President may also 
withdraw the Ordinance at any time he likes. | 


Emergency Powers ‘ 
The President is empowered to declare three different types of 
emergency. He may declare an emergency either in any part or ~ 
the whole of India, if he is satisfied that there is a threat of war 
or external aggression or internal disturbance. Further, he is em- 
powered to declare an emergency in case of a breakdown of the ~ 
constitutional machinery in any State of the Union.. He may © 
also declare, in case of a financial breakdown, a financial emer- ~ 
gency. (As there is a separate chapter dealing with these powers 
and their implications, it is not proposed to deal with the subject — 
in detail here. ) * 
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The President, A Constitutional Head of the State 
Taken as a whole, and on their face value, the Presidential 
powers are formidable indeed. There is hardly any other consti- 
tution which gives such a long and detailed list of powers to its 
Chief Executive. The question, however, is how far all or any 
of these powers will be really exercised by him. On the answer 
to this question will depend the real position of the President in 
the governmental system established by the Constitution, rather 
than what may appear from a literal reading of the Constitutional 
provisions. It is here that we have to turn to the nature as well 
as the working of the Government of India. It has already been 
pointed out that the form of government which the Constitution 
aims to establish is modelled on the British Parliamentary or 
_ Cabinet System and not the Presidential type of the United States. 
Under the British system, the monarch (the King or the Queen) 
is only a ceremonial head of the State. The tremendous powers, 
technically ascribed to him, he does not possess. They belong 
to a convenient myth or “working hypothesis” called the Crown. 


Almost all the powers which theoretically belong to the Crown | 


_are in reality exercised by the Cabinet. The position under the 
Indian Constitution too is the same, that the President of India 
is only the Constitutional Head of the State who is a necessary- 
adjunct of Cabinet Government, his position and powers being 
more or less the same as those of the British monarch. 

This question was discussed at length in the Constituent As- 
sembly at different times and every time the point that was 
stressed most was the constitutional character of the Head of the 
State. Introducing the Draft Constitution, Ambedkar said: 

“In the Draft Constitution there is placed at the head of the 

Indian Union a functionary who is called the President 

»of the Union. The title of this functionary reminds one 

of .the President of the United States. But beyond identity of 

names there is nothing in common between the form of Govern- 
ment prevalent in America and the form of government pro- 
posed under the Draft Constitution. The two are fundamentally 
different. Under the Presidential system of America, the 

President is the Chief head of the Executive. The Administra- 

tion is vested in him. Under the Draft Constitution the Presi- 

dent occupies the same position as the King under the English 

Constitution. He is the head of the State but not of the 
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Executive. He represents the nation but does not rule the 
nation. He is the symbol of the nation. His place in the Ad- 
ministration is that of a ceremonial device on a seal by which 
the nation’s decisions are made known.” 
Participating in the discussion towards the end of the delibera- — 
tions in the Constituent Assembly, President Prasad said: 
_ “We have had to reconcile the position of an elected Presi- 
dent with an elected legislature, and in doing so, we have adopt- 
ed, more or less, the position of the British monarch for the 
President . . . . His position is that of a constitutional President. 
Then we come to the Ministers. They are, of course, respon- 
sible to the Legislature and tender advice to the President who 
is bound to act according to that advice. ¢ Although there are 
no specific provisions, so far as I know, in the Constitution 
itself making it binding on the President to accept the advice 
of his Ministers, it is hoped that the convention under which : 
in England the King acts always on the advice of his Ministers: 
will be established in this country also and the President, not 
so much on account of the written word in the Constitution, 
but as a result of this very healthy convention, will become a 
constitutional President in all matters.” ; 
With this background in view one may examine the Consti- 
tutional provisions that deal with the relationship of the President 
with the Council of Ministers in order to see how far are these 
claims justified. Articles 74, 75 and 78 are important in this 
connection. They provide: (1) There shall be a Council of 
Ministers with the Prime Minister at the head to aid and advise 
the President in the exercise of his functions. (2) No Court of 
law has power to enquire as to whether any advice was given by 
the Ministers and if so, what it was.. (3) The Prime Minister 
shall be appointed by the President and on the advice of the 
Prime Minister, the President will appoint other Ministers. (4) 
The Ministers shall hold office. during the pleasure of the Presi- 
dent. (5) The Council of Ministers shall be collectively respon- 
sible to the House of the People. (6) It shall be the duty of the 
Prime Minister (a) to communicate to the President all decisions 
of the Council of Ministers; (b) to furnish such information 
relating to the administration of the Union and proposals for 
legislation as the President calls for; and (c) to submit for the 
consideration of the Council if the President so desires, any matter — 
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on which a decision has been taken by a Minister but which has 
not been considered by the Council. 

These provisions, taken as a whole, fairly establish the claim 
of Ambedkar and his colleagues that the authors of the Consti- 
tution wanted to adopt the British pattern of Cabinet Government. 
At the same time, it is also clear that they did not want to use 
expressions which would take away the flexibility that is the heart 
and soul of the British system. . The difficulty of the Drafting 
Committee was to state precisely in a written Constitution certain 
well-established constitutional conventions that regulate the re- 
lationship between the King and the ‘Cabinet in Britain. This 
is why, while certain provisions convey their meaning in unmis- 
takable terms, there are others that are not equally clear. Thus, 
it is quite clear that, for the exercise of his functions, there must 
be a Council of Ministers with the Prime Minister at the head to 
aid and advise the President. But does this mean that the Presi- 
dent is always bound by the advice of the Council?» Ambedkar 


answered it in the positive. “The President of the Indian Union 
will be generally bound by the_advice of his Mini . He scarrs 


do nothing contrary to their advice, nor can he do anything with- 
out their advice.” 

According to those who supported Ambedkar, “It is the Prime 
Minister’s business, with the support of the Ministers, to rule 
the country and the President may be permitted now and then 
to aid and advise the Council of Ministers. Therefore. we should 
look at the substance and not at the mere phraseology which is 
the result of conventions.” What then is the present position? 
Is the President bound by the advice of the Council of ‘Ministers? 
The answer is “Yes, normally.” 

In a Parliamentary system of Government, the Executive is 
responsible to the legislature. As such, the Council of Ministers 
hold their offices not as a grace of the President (or literally 
during his pleasure) but because of the confidence of Parliament 
which they enjoy. They go out of office not because the Presi- 
dent has lost confidence in them, but because they have lost the 
confidence of Parliament to which they are jointly and directly 
responsible. There can be no conflict between the will of Parlia- 
ment, the representative of the electorate, and that of the Presi- 
dent. If at all there arises such a conflict, the will of Parliament 
ought to prevail. That is why the Constitution vests in Parliament 
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the power to impeach the President. Therefore, so long as the 
Council of Ministers have the confidence of Parliament, ihe Pre- 
sident is literally bound by their advice and, in reality, it is the 
President who is cast in the role of an adviser. 

This view about the position of the President vis-a-vis the _ 
Council of Ministers is shared also by the Supreme Court which 
expressed its opinion in the following Janguage: 

“In India, as in England, the executive has to act subject to 
the control of the Legislature; but in what way is this control 
exercised by the Legislature? Under Article 53 (1) of our 
Constitution, the executive power of the Union is vested in the 
President but under Article 75 there is to be a Council of Minis- 
ters with the Prime Minister at the head to aid and advise the 
President in the exercise of his functions. The President has 
thus been made a formal or Constitutional head of the executive 
and the real executive powers are vested in the Ministers or 
the Cabinet .. .. In the Indian Constitution, therefore, we have 
the same system of Parliamentary executive as in England, and 
the Council of Ministers consisting, as it does of the members 
of the legislature is, like the British Cabinet, ‘a hyphen which 
joins, a buckle which fastens the legislative part of the State 
to the executive part.’ The Cabinet enjoying, as it does, a 
majority in the legislature concentrates in itself the virtual con- 
trol of both legislative and executive functions; and as the 
Ministers constituting the Cabinet are presumably agreed on 
fundamentals and act on the principle of collective responsibi- 
lity, the most important questions of policy are all formulated 
by them.” : : 
The experience of the last twelve years also clearly indicates, 

though it is too short a period, that the President is, in reality, 
only the constitutional head of the State. On the eve of the 
1951-52 General Elections in India, President Rajendra Prasad 
sent a message to Parliament explaining his views on the Hindu 
Code Bill which was then under its consideration. In that message 
he said that personally he was opposed to the passing of the 
Bill but if adopted by Parliament, he would give his assent to it, 
however, reluctant that might be. During the last nine years ihe 
country has had two General Elections each followed by a re- 
constitution of the Council of Ministers. During this period there 
were also major political changes and economic development 


THE UNION EXECUTIVE 171 


programmes. The States Reorganisation Act, 1956, has brought 
about a complete redrawing of the political map of India. There 
were in all nine constitutional amendments so far some of which 
~ were of a far-reaching character. In all these cases, the decisions 
were of the Ministry (the Cabinet) and there was never a ques- 
tion of the “President exercising executive powers and ihe Minis- 
ters only advising him”. 

Fortunately for India, there was during this period a stable 
government, one that always enjoyed the confidence of Parlia- 
ment. But such a happy position-need not necessarily last long. 
Suppose, the Council of Ministers loses the confidence of 
Parliament or is torn by internal dissentions and factions impair- - 
ing that confidence. The President’s relations, under these con- 
ditions, with the Council becomes difficult and delicate. The 
President will have to watch the position of the Council in relation 
to Parliament and of the Prime Minister in relation to the Council. 
When the Council loses the confidence of Parliament and, instead 
oi resigning, advises the President to dissolve the House of the 
People, should the President follow that advice? Is he bound 
by it? Similarly, in case of acute differences within the Council, 
should the President dismiss individual Ministers on the advice 
of the Prime Minister? Or in the alternative, if a majority of the 
Council headed by one of the Ministers is opposed io .the Prime 
Minister, should the President call for the resignation of the entire 
Ministry with a view to forming a new one? One might say that 
the answer to these questions are not to be provided by the Pre- 
sident but by the Party in power and Parliament. But an action 
on the part of the President in a crucial hour may swing the 
pendulum to either side and he may decisively influence the situa- 
tion. If the President happens to be a man of political ambition, 
he may take advantage of a crucial situation and indulge in ihe 
game of political patronage in the formation and dissolution of 
Ministries. 

Thus, it seems possible to fix two limits an inner one within 
which the President is always acting on the advice of the ‘Council 
_of Ministers, and an outer one beyond which he finds it impossible 
to form an alternative Ministry to carry on the administration and 
in not accepting the advice of the Council he even faces an im- 
peachment. In between these two limits, there is an area, how- 
ever narrow it is, where he he is his own master and is neither bound 
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by the advice of the Council nor runs the risk of a successful 
impeachment against him. Within this area he may act in his 
own discretion and may utterly disregard the advice of the Minis- 
try and act in a manner which according to him is in conformity | 
with the oath that he has taken before entering upon his office, 
“to faithfully execute the office of the President and to preserve, 
protect and defend the Constitution and the law and devote my- 
self to the service and well-being of the people of India.” Such 
discretion would have been taken away if the framers had made 
the provision which would bind the President to act under all 
circumstances in accordance with the advice of the Ministry. 

It is possible that the framers had been influenced also by 
another consideration. What judicial remedy is there if the 
President does not act in accordance with the Ministry’s advice,” 
assuming that the Constitution expressly provided for his accept-_ 
ing their advice? There is none in view of Article 74 (2) which 
enacts that the question whether any, and if so what, advice was. 
tendered by Ministers to the President shall not be inquired into 
in any Court. Hence, the remedy is political. The Ministry may 
precipitate a political crisis in which the President cannot find af 
alternate Ministry that enjoys Parliament’s confidence, or they 
may start proceedings for his impeachment. Both these alterna- 
tives are available even in the absence of a specific provision which 
expressly ties the President down to the Ministry’s advice. The 
present wording provides the necessary elasticity that suits any 
political situation and avoids all rigidity. The President, after 
taking stock of the situation, may use his discretion and act 
constitutionally in the interests of the country. 

What is the scope of Presidential discretion? According to 
Ambedkar, the President has no discretionary functions at all. All 
that he will have are certain prerogatives but not functions. He 
said: . | 

“Under a parliamentary system of government, there are 
only two prerogatives which the King or the Head of the © 

State may exercise. One is the appointment of the Prime Minis- 

ter and the other is the dissolution of Parliament. With regard 

to the Prime Minister, it is not possible to avoid vesting the 
discretion in the President. The only other way . . . is to re- 
quire that it is the House which shall in the first instance choose 
its leader and then on the choice being made of a motion or 
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resolution, the President should proceed to appoint ihe Prime 

Minister. But it seems that this is quite unnecessary.” For, 

in either case the purpose is to test the confidence of Parlia- 

ment in the new Prime Minister. That confidence is reflected, 
before assuming the office, through a resolution as pointed out 
above or after assuming the office through a no-confidence 
motion. “One way is as good as the other and it is, therefore, 
felt desirable to leave this matter in the discretion of the 

President. 

“With regard to dissolution of the House, there again there 
is not any definite opinion so far as the British constitutional 
lawyers are concerned. There is a view held that the President 
or King must accept the advice of the Prime Minister for a 
dissolution if he finds that the House has become recalcitrant 
or that the House does not represent the wishes of the people. 
There is also the other view that notwithstanding the advice 
of the Prime Minister and his Cabinet, the President if he 
thinks that the House has ceased to represent the wishes of the 
people can suo moto and of his own accord dissolve the 
House . . . . These are purely prerogatives and they do not 
come within the administration of the country.” 

Nevertheless, these are discretionary powers which can vitally 
affect the proper functioning of parliamentary democracy in this 
country. The manner in which conventions will develop regulat- 
ing the use of these discretionary powers by the President will 
determine, in the long run, the success or failure in the working 
of a Cabinet system of government in India. The President will 
have to be very cautious and judicious in exercising his discretion 
for rejecting the advice of the Ministry. Before taking his ‘inal 
decision, he should exercise all his influence and persuade the 
Ministry to accept his point of view. The President’s personality 
and the esteem and prestige that he enjoys in the country will 
weigh very much on such occasions. In the actual working of the 
- Constitution, personal factors will have great scope and, in course 
of time, suitable conventions will have been established to smooth 
the sharp edges of the Constitution. But conventions can be built 
up only by precedents drawn from constitutional practice and 
their growth is often a slow and even painful process. 

In an address delivered on the occasion of the laying of the 
foundation stone of the Indian Law Institute in November 1960, 
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ten years after the inauguration of the Constitution, President 
Rajendra Prasad urged the Institute to make a study of the powers 
_and functions of the President and investigate to what extent these 
powers and functions differed from those of the sovereign of 
Great Britain. In the course of his address the President ex- 
pressed the view that there was no provision in the Constitution 
laying clearly that the President was bound to act in accordance 
with the advice of the Council of Ministers. He pointed out 
further that because the conditions in India differed irom those 
in Britain “it may not be desirable to treat ourselves as strictly 
bound by the interpretations which have been given from time 
to time to expressions in England”. 

These observations of the President touched off a controversy 
in the country over Presidential powers under the Constitution. 
Constitutional experts who expressed themselves on the subject 
were rather sharply divided. Yet it was clear that the overwhel- 


‘ming majority of them favoured the interpretation which ‘sup- _ 


ported the view that the President should normally be a consti- 
tutional head of the State rather than one who could exercise real 
powers of government. 

Nevertheless some of them advocated a suitable amendment 
of the Constitution to remove any possible doubt in the matter 
and ensure that the President, under all circumstances, acted in 
accordance with the advice of the Council of Ministers. A mem- 
ber of Parliament even moved a Bill in the Council of States to 
-amend the Constitution to this effect. But he could not enlist 
sufficient support for the measure. Another member suggested 
in the Lok Sabha (House of the People) that the matter should 
be referred to the Supreme Court for its opinion. This too could 
not get adequate support from the members in general. Those 


who opposed these proposals pointed out that the Constitution in — 


this respect was sufficiently clear and its functioning so far has 
been very smooth and what it means is that the President shouid 
normally act on the advice of the Ministry. However, the im- 
portance of developing healthy conventions regulating the rela- 


tionship between the President and the Ministry was emphasised 


by everyone who expressed his views on the subject. > 


This discussion may be concluded by detailing the circumstan- 
ces under which the President will have occasion to make use 


of his discretionary powers in a decisive manner. First, when 


s 
sh 


q 


| 


we UNLON £2 eee Ti Vv F 175 


no Party in Parliament (the House of the People, to be more 
precise) has a clear majority, the President’s choice of a particular 
person as Prime Minister may decisively swing the pendulum one 
way or the other. If, unfortunately, India follows the French 
pattern of political uncertainty, which is the result of a multitude 
of small Parties in Parliament, none capable of forming a stable 
Ministry, an ambitious President will be able to dictate terms 
to a Prime Minister or a prospective Prime Minister. Secondly, 
when. the majority Party which holds the reins of power is torn 
asunder by internal disputes and dissentions, the President’s incli- 
nation to support or denounce a particular leader is bound to have 
far-reaching consequences. When discipline in the ruling Party 
degenerates, when groups and factions undermine party cohesion, 
when adventurous and unscrupulous group-bosses try to capture . 
office through questionable means and, finally, when corrupt prac- 
tices tarnish the reputation and good will of the ruling party, there 
will be an opportunity for the President to play a decisive role 
in the machinery of the Government. In_the ultimate analysis, _ 


CHAPTER-18 


THE COUNCIL OF MINISTERS AND THE PRIME 
MINISTER 

' 
WE HAVE already seen the relationship of the President with the — 
Council of Ministers. In that connection we saw the special — 
status the Constitution confers on the Prime Minister as the head — 
of the Council of Ministers. The special position of superiority — 
given to the Prime Minister is essential in the interest of the princi- — 
ple of collective responsibility to the House of the People as laid — 
down under Article 75 (3). The essence of collective responsibi- _ 
lity is that all members of the Council of Ministers will speak in — 
public with a united voice. This does not necessarily mean that all 


of them see eye to eye with one another on every problem the . 


Ministry faces. The different points of view are expressed freely 
in the meetings of the Council so as to arrive at the best decision — 
in the circumstances. Once such a decision is taken, every Minis- — 
ter is expected to stand by the decision without any reservation. 
Thus, responsibility for governmental action becomes collective 
on the part of the Ministry which will “sink or sail as a whole 
as a united body. 

Nevertheless, if a Minister violates the principle by openly. 
criticising the decision of the Ministry, he cannot be prosecuted 
in a court of law for a breach of the principle of collective res- 
ponsibility. Obviously, there is no legal sanction for collective 
responsibility. What is expected of a Minister as normal practice 
is that he should tender his resignation if he finds himself so 
sharply in conflict with his colleagues that it is no longer honestly 
possible for him to defend the Government’s policies. But if he — 
fails to do so, the Prime Minister can enforce collective responsi- 


bility through either of two ways. He may advise the President . | 


to dismiss the Minister, for the President .has appointed the 
Ministers on the advice of the Prime Minister. If the Prime 


Minister is not inclined to adopt this course, he may tender the 7 | 


resignation of the entire Ministry and form a new Ministry ex- 
cluding the undesirable Minister. Thus, the realisation of the — 
principle of collective responsibility is made possible by placing 
the Ministers under the Prime Minister in the matter of appoint- 
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eet c 
ment as well as dismissal. 


A striking feature of the Cabinet system of Government is that 
Ministers who hold the top positions in the executive are, at ihe 
same time, members of Parliament also. But a rigid adherence 
to this rule might deprive the executive of the services of men 
of ability who may not, for the time being, be members of the 
legislature. To avoid this difficulty, the Constitution provides a 
maximum period of six months for a Minister to become a mem- 
ber of the legislature if he is already not such a member. 

We have already seen the position of importance which the 
Constitution confers upon the Prime Minister. Though the Pre- 
sident appoints him normally, it is only a constitutional formality, 
as the. person appointed has the political and parliamentary 
support to claim such an appointment. Similarly, though the 


President appoints also the other Ministers, they are so appointed 


only on the advice of the Prime Minister and, in reality, they are 
the nominees of the Prime Minister. The Ministry’s decisions 
and actions are transmitted to the President only through the 


Prime Minister. Again, the Ministry is jointly responsible to the 
‘House of the People whose leader is the Prime Minister. Thus, 
the Prime Minister is a connecting link between the~ Ministry 


and the President on the one hand, and also between the Ministry 
and Parliament on the other. This special position that he enjoys 
both in the Government and in Parliament makes his office the 


most important under the Constitution of India. 


The long list of powers that are vested in the President are nor- 
mally powers exercised in reality by the Prime Minister. As the 
leader of the Party that commands the majority in Parliament and 
thus in fact as the leader of Parliament itself, and in addition, as 
the head of the Council of Ministers, he really leads the Council of 
Ministers, Parliament and the nation. This is what makes him 


_the most powerful functionary under the governmental system 


established by the Constitution. During any period of emergency, 
his power will increase as the administration of the area affected 


_by the emergency comes directly under the Union Government. 


Naturally the personality of the Prime Minister will have an in- 
fluence either in enhancing the actual powers of the President or 
limiting them to his constitutional functions. 

India is gradually developing a well defined party system which 


is an indispensable aid to the evolution of a successful parlia- 
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mentary government. The national election in the United States 
once every four years is meant primarily to select the President 
who would become the head of the nation and the chief of the 
Executive. In India, the general election once every five years 
- becomes a great battle which determines the Party that will cule — 
the country for the next five years. But, to some extent, it will 
also decide the person who will become the Prime Minister of 
India. For, the Party which secures a majority in Parliament is 
sure to have its leader appointed Prime Minister by the President. 
In fact, the President himself is often the nominee of the. Party 
and the leader of the Party is sure to have a substantial influence 
in the selection of the Presidential candidate. 

Nevertheless, the Office of the President is one of great dihity 
and authority. Although a constitutional head of the State, ihe 
British monarch enjoys great dignity mainly because of the 
hereditary nature of the office behind which there lies the history 
of centuries. But an indirectily elected constitutional head of the . 
State who holds office for a limited period often becomes a mere 
figure-head as the French President under the Fourth Republic 
was. The framers of the Constitution had a very difficult iask 
in designing the office of the President. For unlike the British 
monarch’s, his was to be an elective office. But like that of the 
British monarch his was to be of great dignity. In the words of 
Nehru “We want to emphasise the ministerial character of the 
Government, that power really resided in the Ministry and in the 
legislature and not in the President as such. At the same time, 
we did not want to make the President a mere figure-head like the 
French President. We did not give him any real power but we 
have made his position one of great authority and dignity.” From 
the working of the Constitution so far, it is not an exaggeration 
to say that the framers have been vindicated in their expectations. 


The Council of Ministers and the Cabinet 
There is some confusion as a result of the indiscriminate use of 
the terms “Cabinet” and ‘Council of Ministers” in connection — 
with the activities of the Government. Often they are used as Fi 
inter-changeable terms. But in fact, they are not.. The Council of 
Ministers, or the Ministry as it is usually called, consists of all the 
different categories of Ministers of the Government of India. At 
present, there are three such categories, namely, Cabinet Minis-— 
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ters, Ministers of State and Deputy Ministers. Of these, the © 
Cabinet Ministers by themselves form a separate body called the 
Cabinet which, in fact, is the nucleus of the Council of Ministers. 
There is not a word mentioned about the Cabinet in the Consti- 
tution which, as we have already seen, speaks only of the Council 
of Ministers. Yet, today, the functions of the Cabinet, for all prac- 
tical purposes, are identified with those assigned, to the Council 
under the Constitution. 

The Cabinet provides the best example of conventions so far 
established under the Constitution. No doubt, the organisation 
and working of the British Cabinet have provided the example. 
Yet, the Indian Cabinet is not a carbon copy of the British origi- 
nal, for it has developed its own special features. At the time 
when power was transferred to Indians in 1947, there was no 
such institution as a Cabinet in India. What existed then as a 
comparable body at the highest level in the Government was the 
Governor-General’s Executive Council. But with the establish- 
ment of responsible government on August 15, 1947, ihe Execu- 
tive Council was transformed into a Ministry responsible to 
Parliament. The two significant results of this transformation were 
the recognition of the principle of collective responsibility and the 
acceptance of the Prime Minister as the leader and head of the 
Ministry. The term ‘Cabinet’ was used thereafter as an alternative 
to ‘Ministry’, so much so that for some time these two terms were 
im use as synonymous to each other. All members of the Ministry 
or the Cabinet except the Prime Minister had the same status. 
But the situation soon underwent a change on account of the ap- 
pointment of junior Ministers to the Council of Ministers. 

Accordingly a three-tier ministerial hierarchy was established, 
with the Cabinet Ministers at the top, Ministers of State in the 
-middle and Deputy Ministers in the. lowest rung of the ladder. A 
clear distinction was drawn between Ministers who were members 
of the Cabinet and others. The Cabinet was composed of the 
‘senior-most Ministers who were not mere departmental chiefs 
but whose responsibilities transcended departmental boundaries 
into the entire field of the administration. It was, naturally, a 
smaller body and the most powerful body in the Government. 
Thus, the growth of the Cabinet as a separate body irom the 
Council of Ministers was only a natural product of the application 
of the administrative theory of organisation. Soon, the Cabinet 
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became not only a distinct entity, different from the Council of 
Ministers, but also an institution with its own detailed organisa- 
tion. In the process, it has also taken over functions assigned by 
the Constitution to the Council. For instance, the constitutional 
responsibility of advising the President is the Council’s. But this 
function today is exercised exclusively by the Cabinet. 
The Cabinet and Parliament 

The most distinguishing feature of a parliamentary system of 
government is the unqualified and continuous responsibility of the 
Cabinet to Parliament for all its actions. Besides collective res- 
ponsibility, there is also the individual responsibility of Ministers 
to Parliament for their actions arising out of their own adminis- 
trative charges. Under the Constitution, ministerial responsibility 
is confined to the House of the People, the Lower House of 
Parliament. This is in recognition of the popular character of that 
House which is a directly elected body, whereas the Council of 
States (the Upper House of Parliament) is indirectly elected. 

There are two special features of the Parliamentary Govern- 
ment in India which deserve mention in this connection. A person 
who is not a member of either House of Parliament can be a 
Minister. Secondly, a Minister whether he is a member of Parlia- 
ment or not has the right to attend both Houses and participate 
in the discussions. The only restriction placed upon him is that 
he cannot vote. Similarly, a Minister who is a member of either 
House has the right to appear in the other House and participate 
in its proceedings, except for voting. So far, the Prime Minister 
has always been a member of the House of the People. But one 
or other of his senior colleagues in the Cabinet has always been 
a member of the Council of States so that he could also ae its 
leader. 

There are several methods by which Parliament ensures minis- 
terial responsibility. Questions in Parliament, budget discussions, 
adjournment motions, discussions on reports by departments, are 
some of the common and regular devices by which accountability 
is ensured. But the most important device at the disposal of 


Parliament is a no-confidence motion with which Parliament’s — 


confidence in the Ministry can be tested. A successful no-confi- 
dence motion will result in the defeat and overthrow of the Minis- 
try. Thus, under the Parliamentary system of Government, the 
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Cabinet is the creature of Parliament. But the working of the 
Parliamentary system will show that although the Cabinet is the 


creature of Parliament, it is a creature that leads its creator. 
& 


CHAPTER 19 


THE VICE-PRESIDENT AND THE | 
ATTORNEY-GENERAL 


THE CONSTITUTION provides for a Vice-President whose role in 
the Government is comparatively insignificant. Going through the 
provisions dealing with his office, one can easily see a striking 
similarity between the role of the Vice-President of India and 
that of his counterpart in the United States. The American Vice- — 
President is sometimes called “His Superfluous Highness” to 
characterise his comparative insignificance in the administration. 
But there is a provision in the American Constitution which makes 
the Vice-President potentially important. According to this, if — 
the President dies in Office, the Vice-President takes over the 
President’s Office and continues in that capacity for the full length | 
of the unexpired term. But under the Indian Constitution, if the 
President dies or resigns or is otherwise incapacitated and, as a 
result, the presidential office becomes vacant, the Vice-President — 
will act as President only for a maximum period of six months. 
The main function of the Vice-President like that of his American 
prototype is to preside over the Council of States. He is its ex- F 
officio Chairman. 7 ) 

The Vice-President is elected by the members of both Houses 
of Parliament at a joint meeting. The election will be conducted 
in accordance with the system of ae representation by 
means of the single transferable vote. 
ballot. ; 

The Vice-President will take over the office of the President, 
normally, under four situations: death of the President; resigna-— 
tion of the President; removal of the President from his office 
through impeachment or otherwise; and finally, when the Presi- 
dent is unable to discharge his functions owing to absence, illness 
or any other cause. The last of these clearly provides for any 
temporary period of incapacity which makes the President inca- 
pable of discharging his responsibilities. 

During the period when the Vice-President is acta for the | 
President, he will have all the powers and immunities of the — 
President. He is also entitled for such salary and allowances and 
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privileges as may be determined by Parliament by law for the 

purpose. At present, according to the Second Schedule to the 
Constitution, the Vice-President is entitled to the same emolu- 
ments, allowances and privileges as the President while he dis- 
charges the functions of, or is acting as the President. 

Any Indian citizen who has completed the age of thirty-five 
years and who is qualified for election as a member of the Council 
of States is eligible for election as Vice- President. But no person 
who holds an office of profit under the Government of India or 

any State or local or other authority in India is eligible for the 
purpose. The Vice-President cannot be a member of either House 
of Parliament or a member of any State legislature. He can be 
removed from office by a resolution of the Council of States passed 
by a majority of all the then members of the Council and agreed 
to by the House of the people. But this procedure does not seem 
to be sufficient, if at the time such removal is, sought the Vice- 

_ President is acting for the President. If he is to be removed irom 
Office while he acts in the latter capacity, the provisions ought to 
be exactly the same as are applicable-to the impeachment of the 
President. 

So far, under the Constitution, there have been two presidential 
and Vice-Presidential elections. On both occasions, the Vice- 
President was elected unanimously. The Vice-President of India 

_who got elected unanimously both times is Sarvapalli Radha- 
krishnan who was himself a member of the Constituent Assembly. 

Although the Constitution does not confer upon the Vice-Pre- 
sident, the great authority that,it vests in the President as the Head 
of the State, the office of the Ki ice-President has been one of great: 
dignity and prestige. The personality of its present incumbent has 
been one of the major reasons for the same. The dignity and 
prestige that are established, today may be expected to: remain 
with the Office of the Vice-President in the years to come. 


The Attorney-General © 
In order to advise the Union Government in legal matters as well 
as to perform such other duties of a legal character as may be 
assigned by the President, the Constitution has provided for the 
office of the Attorney-General for India. The Attorney-General 
must have the qualifications of a judge of the Supreme Court of 
India. He is appointed by the President and shall hold office 
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during the pleasure of the President. The President may deter-. 
mine the remuneration to be paid to the Attorney-General. | 4 

The Attorney-General is a member of the Cabinet in Britain. 
But in India, there is a Minister of Law in the Cabinet to deal 
with legal affairs at Government level. The Attorney-General, 
however, has the privilege of addressing both Houses of Parlia- — 
ment, just as a Minister has irrespective of his membership of the — 
House. He also enjoys the same privileges and immunities as — 
the members of Parliament. The Constitution expressly guaran-— 
tees his right of audience in all courts in India in the performance ~ 
of his duties. cm 


CHAPTER 20 


THE UNION LEGISLATURE—THE PARLIAMENT OF 
INDIA 


UNDER THE Constitution, the Legislature of the Union is called 
Parliament. The Indian Parliament is constituted on the basis of 
the principle of bicameralism, that is, the legislature having two 
Houses or Chambers. As the Constitution established a federal 
system of government, there was almost unanimity among ihe 
framers for achieving a balance between the direct representation 
of people and the representation of units as such, by setting up 
two Houses, one representing the people as a whole and the other 
the federated units. The two Houses of Parliament are the House 
oi the People (the Lok Sabha) and the Council of States (the 
Rajya Sabha), The names of the Houses fairly reflect the charac- 
ter of their composition. The House of the People is composed of 
directly-elected representatives on the basis of adult franchise and 
territorial constituencies. The Council of States is composed mainly 
of representatives of the States elected by the State Assemblies. 

As has been pointed out earlier, the President is an integral 
part of Parliament. Under Article 79, Parliament shall consist 
of the President and the two Houses. Making the President a 
part of Parliament is in conformity with the principles and iradi- 
tions of parliamentary government. In England, Parliament is 
constituted of the King, the House of Lords and the House of. 
Commons. In contrast, the President of the United States is not 
a part of the the American Congress. Whereas the presidential sys- 
tem of government emphasises the separation of the executive 
and legislative powers, the parliamentary system lays stress on 
the intimate relationship and the interdependence of the execu- 
tive and the legislature. Members of the Government are at the 
same time members of the legislature., Although the President 
himself is not a member of the legislature, his participation in the 
legislative process is ensured by making him a part of Parliament. 
The fact that he is the chief executive authority and that the 
executive power is co-extensive with the legislative power also 
makes it necessary that he should become an integral part of the 
legislature. 
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The House of the People (The Lok Sabha) _ 
The House of the People is commonly known as the ‘Lower 
House’ of Parliament, and its members are elected directly by 
the people. Unlike many other constitutions, the maximum num- 
ber of members to be elected to the Lok Sabha is fixed by the 
Constitution. Originally, this number was fixed at 500. But the 
Seventh Amendment of the Constitution following the reorgani- 
sation of States in 1956, raised it to 520. (Art. 81). Of these 
a maximum of 20 seats are reserved for members from the Union 
territories who may be elected directly or otherwise as Parliament 
by law may provide. The remaining members are to be chosen 
by ditect election from territorial constituencies in the States. For 
this purpose, to each State is alloted a certain number of seats 
on the basis of its population in proportion to the total popula- 
tion of all the States. For the purpose of election, each State is 
divided into territorial constituencies which are more or less of 
the same size in regard to population. 

The present total strength of the House is 505. This includes 
two Anglo-Indian representatives who have been nominated to 
the House by the President. This is in accordance with a special 
provision in the Constitution under which the President will no- 
minate not more than two members of the Anglo-Indian commu- 
nity to the Lok Sabha if no member of that community is elected 
to that House. On the basis of the 1951 census, India has : a 
population of 360 million.? 

With 503 elected members in the House, one member at 
present represents 700,000 of the population, a very low rate of 
representation indeed. The representation from the various States 
may be seen in the following table. | 

The election to the House is conducted on the basis of adult 
franchise, every man or woman who has completed the age of 
21 years being eligible to vote. The Constitution provides tor 
secret ballot. According to the present system, a candidate who ~ 


secures the largest number of votes is declared elected. Some — q 


~ members had advocated the system of proportional representation 
for the election of members to the Lok Sabha. This was opposed 
by Ambedkar who pointed out that with the present standard of 
‘literacy India was not ready for proportional representation. Fur- ; 


i The population in 1961 is estimated to be about 440 millions — 
Census). 
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HOUSE OF THE PEOPLE 


Name of the State — Number of Members 
1. Andhra Pradesh | 3 43 
2. Assam 13 
3. Bihar | 53 

_ 4. Gujerat £2 
5. Jammu and Kashmir 6 
6. Kerala 18 
7. Madhya Pradesh : 36 
8. Madras 41 
9. Maharashtra ~ at 

/ 10. Mysore 26 

11. Orissa 20 
12. Punjab 24 
13. Rajasthan 22 
14. Uttar Pradesh 86 
15. West Bengal 36 

Union Territories 
1. Delhi 5 
2. Himachal Pradesh 4 
3. Manipur 2 
4... Tripura <=; 3 2 , 
5. The Andaman and Nichobar Islands 1 
6. The Laccadiv, Minicoy and Amindivi 


Islands xe 


Special Representation 
Anglo-Indians 


ho 


505 


ther proportional representation might bring about a multiplicity 
of political parties and a chronic instability in government. 

The normal life of the House of the People is five years trom 
the date of its first meeting, but it may be dissolved earlier by 
the President of India. The President is also empowered io ex- 
tend the life of the House for one year at a time during a national 
emergency. But in any case, the life of the House cannot. be ex- 
tended beyond six months after the emergency has ceased io 
operate. The House shall meet at least twice a year and the in- 
terval between two consecutive sessions shall be less than six 
months. The time and the place of meeting will be decided by 
the President who will summon the House to meet. He has also 
the power to prorogue the House. 
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There is hardly any qualification that the Constitution prescri- 


bes for a member of Parliament except that he should be an — 
Indian citizen and has completed the age of twenty-five years if he — 


seeks election to the House and thirty years if he seeks election 


to the Council. A striking feature of the electoral law is that: r 


a candidate for election to the House of the People may stand 
from any Parliamentary constituency from any of the States in 
India. Such a provision, which is almost unknown in other fede- 


ral States, is an incidence of the principle of single citizenship — 


which emphasises the unity of the nation. In the United States, 


for instance, a contesting candidate for a seat in the House of | 


Representatives must be, when elected, “an inhabitant of that 
State in which he shall be chosen.” A person who seeks election 
to the Council of, States, however, should be an elector in any 
of the Parliamentary constituencies of the State from which he 
is standing for election. This emphasises the principle that the 
Council of States is a representative of the States. 

The Constitution has laid down certain disqualifications for 
membership. These are (1) No person can be a member of 
both Houses of Parliament or a member both of Parliament and 
of a State Legislature. There is no bar to a candidate contesting 


at the same time as many seats as he likes or to as many legisla~ 


tures as he likes. But if he is elected to more than one seat, he 
should vacate all except one according to his choice. If the same 
person is elected to both a Parliamentary seat and a seat in a 
State Legislature and if he does not resign his seat in the State 
Legislature before a specified period, his seat in Parliament will 
become vacant. (2) A person will be disqualified, if he absents 
himself for a period of sixty days from the meetings of the House 
without the permission of the House; (3) if he holds an office 
of profit under any Government in India; (4) if he is of unsound 
mind; (5) if he is an undischarged insolvent; (6). if he volun- 


tarily acquires the citizenship of another State or is under a: 


acknowledgement of allegiance to a foreign State. 


In pursuance of the powers granted under Article 327 to re- 


gulate matters of election, Parlhawseie passed in 1951 the Re- 
presentation of the People Act which too lays down certain 
conditions for disqualification. These are: (1) A member of 
Parliament should not have been found guilty by a Court or an 
Election Tribunal of certain election offences or corrupt practices 
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in election; (2) he should not have been convicted by a Court 
in India of any offence and sentenced to imprisonment for a 
period of not less than two years; (3) he should not have failed 
to lodge an account of his election expenses within the time and 
in the manner prescribed; (4) he should not have been dismissed 
for corruption or disloyalty from Government service; (5) he 
should not be a director or Managing Agent or hold an office 
of profit under any corporation in which the Government has 
any financial interest, and (6) he should not have any interest 
in government contracts, execution of government work or ser- 
vice. These disqualifications should not. exist on the date of 
nomination of a candidate for election and on the date when the 
results are declared. 


Officers of Parliament 

The Speaker 
The House of the People is presided over by the Se eckicr who 
is elected by the House from among its own members. The 
office of the Speaker has been ‘held in great esteem throughout 
the history of over three hundred years of Parliamentary govern- 
ment in Britain. This is because of the manner in which he has 
discharged his responsibilities as a presiding officer, the detach- 
ment and objectivity which he brought to bear upon all his de- 
cisions. That the framers of India’s Constitution were quite 
conscious of this role of impartiality of the Speaker is evident 
from the provisions in the Constitution that deal with the office 
of the Speaker. For instance, Article 94 (c) provides for the 
removal of the Speaker by a resolution of the House passed by 
a majority of all the then members of the House. Removal of 
officers from their positions in this manner, namely, by such spe- 
cial resolutions and by such special majorities is restricted io only 
a few offices such as those of the President, the Vice-President, 
the Presiding Officers of both Houses of Parliament, Judges of 
the Supreme Court etc., as these officers are expected to. discharge 
their responsibilities without political and party considerations. 

The importance of the office of the Speaker can be seen also 
from the functions that he performs and the powers that he exer- 
cises. He presides over the meetings of the House. He adjourns 
the House or suspends its meeting if there is no quorum. While 
questions are decided in the House, he is not entitled to vote in 
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the first instancé (which emphasises his impartiality) but he shall 
exercise a casting vote in case of a tie. Any member of the House 
who resigns his office should address his letter of resignation to — 
the Speaker. The decision of the Speaker as to whether or not — 
a Bill is a Money Bill shall be final. The Speaker will have to 
endorse or certify it before such a Bill is transmitted to the Coun- — 
cil of States or presented to the President for his assent. He 
will be consulted along with the Chairman of the Council of 
States by the President while making rules of procedure with res- 
pect to joint sittings of the two Houses. In such sittings it is the ~ 
Speaker’s right to preside. In conformity with the Speaker’s 
power to conduct the business of the House, he is empowered 
to allow any member to speak in his mother tongue if he cannot 
adequately express himself either in Hindi or English. With 
respect to the discharge of his powers and functions, the Speaker 
is not answerable to anyone except the House. No court of law 
can go into the merits of a ruling given by the Speaker. 

In addition to these constitutional provisions, the Rules of 


‘Procedure of ;the House confer upon the Speaker a variety of | 


powers in the detailed conduct of the business of the House. 
Under these, his decision to admit notices of questions, motions, 
resolutions, bills, amendments etc. is final. There are certain, 
guiding principles which the Rules of Procedure lay down {or 
determining the admissibility of notices of motions etc. The 
interpretation of these rules as well as their application to speci-. 
fic situations and circumstances is the prerogative of the Speaker. 
He is the sole authority for giving priority or urgency to a matter 
so that it may be placed before the House in the national interest. — 
He is not expected to give reasons for his decisions which cannot 
be challenged by any member. His powers to maintain discipline 
in the House and to conduct its proceedings in accordance with | 
the rules are formidable. Similarly his powers in connection with — | 
the constitution as well as the working of Parliamentary Com- — 
mittees also are enormous. The Speaker is thus the guardian and 


custodian of the rights and privileges of the members, both in — | 


their individual capacity and on the group or party basis. The 
Speaker, in short, is the representative of the House itself in its 
powers, proceedings and dignity. 

A special feature of the Speaker’s office is that even when the 
House is dissolved, the Speaker does not vacate. his office. He 
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will continue in office until a new Speaker is. elected when the 
new House meets. Parliament is empowered to fix the salary 
and allowances of the Speaker and these are charged on ihe. 
Consolidated Fund. of India. y 

Within the short period of a decade during which the Speaker’s 
Office has been in existence, conventions of an abiding nature 
have already been established and the Speaker has, indeed, be- 
come a true symbol of the dignity and independence of the House 
as well as the guardian of the rights and privileges of its members. 
The eee Speaker vf 

The Deputy Speaker who presides over the House in the 
‘absence of the Speaker is elected in the same manner in which 
the Speaker is elected by the House. He can be removed ‘rom 
Office also in the same manner. When he sits in the seat of the 
Speaker, he has all the powers of the Speaker and can perform 
all his functions. One of-his special privileges is that when he is 
appointed as a member of a Parliamentary Committee, he auto- 
matically becomes its Chairman. By virtue of the office that he 
holds, he has a right to be present at any meeting of any Com- 
mittee if he so chooses and can preside over its deliberations. His 
_Tulings are generally final, in any case, so far as they are related 
to the matters under discussion, but the Speaker may give guid- 
ance in the interest of uniformity in practice. Whenever ihe 
Deputy Speaker is in doubt, he reserves the matter for the ruling 
of the Speaker. 

The Deputy Speaker, however, is otherwise like any ordinary 
member when the Speaker presides. over the, House. He may 
speak like any other member, maintain his party affiliation and 
vote on propositions before‘ the House as any ordinary member. 
_ The Deputy Speaker is entitled to a regular salary. 


Panel of Chairmen : 

To facilitate the work of the House in the absence of ihe 
Speaker and the Deputy Speaker, there is provision for one of the 
members of the House out of a panel of six Chairmen, whom ihe 
' Speaker nominates from time to time, to preside over its delibe- 
rations. When the Chairman sits in the Speaker’s chair, he has 
all the powers of the Speaker just as the Deputy Speaker has 
when he acts for the Speaker. _The Chairman, however, is just 
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an ordinary member as soon as he vacates the Speaker’s Chair. A 
healthy convention has been built up by which the Speaker nomi- 
nates members on the Panel of Chairmen irrespective of their 
party affiliations. As a result, some of the members of the Panel 
come from the ranks of the opposition parties. 


Secretary 
The Constitution authorises each House of Parliament to have 
its own secretarial staff and also gives them the power to regulate 
by law the conditions of service of those appointed to the secre- 
tarial staff. The Lok Sabha Secretariat is headed by a Secretary © 
who is a permanent officer. He discharges on behalf of the — 
Speaker the various administrative and executive functions con- 
nected with ‘the work of the House. In many ways, he is like 
an Adviser to the House, its Committees, the Speaker, the Deputy — 
Speaker, and individual members. His role in the work of the — 
House is that of a permanent civil service officer in the Secretariat 
of the Government of India. In discharging his functions, he is: 
not concerned with the party affiliations of the members or the 

political cross currents within the House. 


Chairman and Deputy Chairman of the Council of States 

‘While the presiding officers of the House of the People are 
called the Speaker and the Deputy Speaker, their opposite aum- 
bers in the Council of States are called the Chairman and the. 
Deputy Chairman respectively. It has already been mentioned — 
that the Vice-President of India is the ex officio Chairman of the 
Council of States. We have also seen in that connection the 
method of his election, the manner in which he may be removed 
from office and his functions and powers. As the presiding officer 
of the Rajya Sabha his functions and powers are the same as those — 
of the Speaker. He is however not a member of the House. We 
have seen how the Vice-President will act for the President under 
certain contingencies. During such periods, he will not perform 
the duties of the office of the Chairman of the Council nor will 
he draw the salary or allowances payable to the Chairman. 

In the absence of the Chairman, the Council is presided over 
by the Deputy Chairman. He is a member of the House and is 
elected by the members of the House. When he ceases to be a 
member of the Council, he automatically vacates the office of the 
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Deputy Chairman. He can resign his office by writing to the 
Chairman. He may be removed from his office by a resolution 
passed by a majority of all the then members of the Council. 
The Deputy Chairman is empowered to discharge all the func- 
tions and to perform all the duties of the office of the Chairman, 
whenever the Chairman’s Office is vacant or when the Vice Pre- 
sident is acting for the President, -As a presiding officer of the 
Council he is also given a regular salary and other allowances 
such as Parliament by law has fixed: The Council of States also 
has a panel of members called ‘Vice: Chairmen’ nominated by 
the Chairman for the purpose of presiding over the House in the 
absence of both the Chairman and the Deputy Chairman. The 
Secretariat of the Rajya Sabha is headed by a Secretary who dis- 
charges the same functions as the Secretary of the Lok Sabha. 


The Council of States 

The Council of States is the ‘Upper House’ of feeont and 
is some times called the ‘House of Elders’. In spite of the acade- 
mic and theoretical denunciations of second chambers, the Cons- 
tituent Assembly was practically unanimous about the usefulness 
and necessity of the Council of States as an integral part of the 
general scheme of the Union Government. There was however 
divergence of opinion with respect to its composition, maximum 
membership and functions. One member wanted the numerical 
strength of the House to be fixed at 150. Several suggestions were 
made in connection with the composition of the House. Some 
wanted equality of status among the States in the matter of re- 
presentation while others denounced it as undemocratic and 
outmoded. Some were bitterly opposed to nomination of mem- 
bers while others wanted functional representation. While in- 
direct election was opposed by some, election by the method of 
proportional representation was welcomed by others. One mem- 
ber suggested that an advisory body of professional and special 
interests should be set up to advise Parliament. Despite ihe 
large number of amendments based upon these and other ideas, 
the provisions embodied in the Draft Constitution were passed 
without any substantial modification except in regard to the 
method of the election of members. 

The maximum membership of the Council of States is limited 
to 250, just about half of the maximum membership originally 
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fixed for the House of the People. Its composition has unique 
features. Here is an attempt to combine different principles of 
representation in the composition of the same legislative body. 
The American principle of equality of States in representation 
which has been followed by several federal constitutions was re- 
jected as undemocratic. At the same time, the election of the 
majority of its members by the State assemblies is intended to 
give recognition to the federal principle. The provision for nomi- 
nation secks to bring into the Council persons of special talents 
and accomplishments who may not otherwise ever become mem- 
bers. 

The present strength of the Council is 235. Of these, 223 are 
elected by the various State Legislative Assemblies, thus making 
the Council predominantly an indirectly elected body. For the 
purpose of this election, to each State is allotted a certain number 
of seats in the Council. The main basis of such allotment is the 
strength of the population in each State.* But this is not the 
sole consideration. The smaller States. have been accorded some 
weightage in representation. Thus, for example, Uttar Pradesh, 
with a population of over 63 million, has been given only 34 
seats while 7 seats have been alloted to Assam with a population 
of a little over 9 million. While Kerala with a population of 
13.5 million has 9 seats, only 18 seats have been alloted to 
Andhra Pradesh with a population of over 35 million. To take a 
more glaring example, Delhi with a population of less than three 
million has 3 seats while Bihar has only 22 seats despite her 
population is of over 38 million. 

Members of each State Legislative Assembly form the electorate 


for the purpose of electing the requisite number of members al- — 


loted to each State, thus ensuring the principle of State represen- 


tation in the ‘Upper Chamber’ of Parliament. The election of — 


members to the Council from the State Assemblies is conducted 
in accordance with the system of proportional representation by 
means of the single transferable vote and voting is by secret ballot. 


Another principle that is given recognition in the composition 
of the Council of States is representation of talent, experience 


and service. Here the example of the ‘Seanad Eireann’ of the 


; 
* 


. 
; 
. 
. 


only 


— 


Irish Republic seems to have influenced the Constitution-makers 
of India. However, the number of members nominated by the ~ 


President of India to the Council is very small in comparison — 
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with the number of elected members. The number of nominated 
members is constitutionally limited to twelve. Such members 
should be persons having special knowledge or practical ex- 
perience in respect of matters like literature, science, art or social 
service. The following table will show the State-wise representa- 
tion in the Council of States:. 


COUNCIL OF STATES 


Name of State Number of Members 
1. Andhra Pradesh 18 
2. Assam das 
3. Bihar 22 
4. Gujerat . 11 
S$. Jammu and Kashmir 4 
6. Kerala 9 
7. Madhya Pradesh 16 
8. Madras 17 

_ 9. - Maharashtra 19 
10. Mysore / 12 
11..: Orissa, 10 
12. Punjab 11 
13. Rajasthan 10 
14. Uttar Pradesh 34 
15. West Bengal 16 
16. Delhi 3 
17. Himachal Pradesh 2 
18. Manipur | 
19. Tripura 1 

223 


The Council of States is a permanent body like the American 
Senate. Like the American Senators the members of the Rajya 
Sabha are elected for six years. At the end of every second year, 
one-third of the members are re-elected. This provision enables 
the Council to retain its political complexion in a more stable 
manner than the House of the People which after every election 
is a completely new House. 


The Relationship Between the Two Houses 
Although the participation and collaboration of both the Houses 
are essential for all legislative activities and without such colla- 
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boration practically nothing can be done in the legislative Geld, 
the Constitution has recognised the superiority of the House of 
the People over the Council in certain respects. The: first and 
perhaps the most important of these is the relationship between 

Parliament and the Council of Ministers. The Upper House has 

vidually responsible for their actions to the House of the People. 

Not that the Ministers, if they so choose, can ignore the Council 

of States. The Council has every right to be fully informed of 

all! matters connected with the Government’s activities which 

are raised on its floor. But it has no right to pass a censure 

motion against the Government of the day. The confidence of — 
Parliament means the confidence of the House of the People, and 
the responsibility of the executive means responsibility io the 
House of the People. This principle can be justified only on the 
basis of the popular character of the House. In a Parliamentary 
democracy, the government of the day must be accountable to 
the people. Within the mechanism of the government such 
accountability is made possible through the people's representa- 
tives, and the House of the People alone is composed of the 
directly elected representatives of the People. It was England 
which first established this principle by ensuring Cabinet respon- 
sibility to the House of Commons and, today, it has become an 
accepted principle in every parliamentary democracy including 
India. 

Secondly, the power of the Council with regard to Money Bills 
is almost negligible. Every Money Bill should be introduced in — 
the House of the People. It is the fundamental principle of every 
taxation measure that it should be taken only with the consent 
of the people. In a democracy, the people’s consent is essential 
both for the raising of public revenues and their spending. Here _ 
again, the people’s consent can be expressed only by a House —— 
which is elected directly by the people. Under the procedure ;| 
established by the Constitution, however, the Council is not al- — | 
together prevented from scrutinizing Money Bills. But its power ' 
is only of an advisory character. Every Money Bill passed by | 
the House will go to the Council for its consideration and within ~ 
fourteen days after the receipt of the Bill, the Council must take — | 
whatever action it deems fit. It may pass it in which case the | 
Bill goes to the President for his assent. If the Bill is amended | 
or rejected by the Council it goes back to the House where it | 
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is reconsidered and voted by a simple majority and sent io the 
President. Thus, in financial matters, the Council has only an 
advisory role and the House has the final say. . 

In all other matters of legislation, including constitutional 
amendments, the extent of the Council’s power is the same as 
that of the House. A Bill can be initiated either in the House or 
in the Council. The Council may amend or reject a Bill that is 
passed by the House. If the House does not agree with the action 
of the Council, the contested measure, is placed before a joint sit- 
ting of both the Houses and passed by a simple majority. As the 
total membership of the Council is less than even half the total 
strength of the House of the People, the House is naturally bound 
_ to win in a conflict of this nature between the two.” A Bill passed 
in a joint sitting is sent straight to the President for his assent. 
Thus, unlike its counterpart in the U.S.A., namely, the Senate, 
the Council of States has comparatively less power. The American 
Senate with its special powers in connection with appointments 
and treaty making, in addition to its normal powers of legislation, 
is immensely more powerful than the House of Representatives of 
the American Congress, and is easily the most powerful Second 
Chamber in the World. In contrast, the Canadian Senate, which 
was modelled on the House of Lords, stands at the other extreme. © 

Of all the Second Chambers in the Commonwealth of Nations 
every one of which has a parliamentary system of government 
except Pakistan, the Australian Senate seems to be the most 
powerful. It shares power with the House of Representatives on 
the basis of equality. Even in the case of Money Bills, it has the 
power of rejection, By the exercise of. this power it may even 
force a dissolution of both chambers. Nevertheless, in practice, 
the Australian Senate has not established any position as a rival, 
not to speak of a position of superiority, to the Australian House 
of Representatives. 

In India, the Council of States in relation to the House of the 
People is nowhere near as powerful as the American Senate, nor 
is it on a par with its Australian counterpart; but it is much more 


2 So far there has been only one occasion (1961) when the two Houses 
sat in joint session. It was to resolve their differences with respect to 
certain provisions of the Dowry Prohibition Bill of 1960. The joint sit- 
ting lasted for two days during which the differences between the two 
Houses were resolved and the Bill was passed. 
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powerful than the Canadian Senate. It is true that the Constitu- 
tion clearly recognises the supremacy of the House of the People 
over the Council in certain matters, but not in all. The co-equal 
power of the Council on constitutional amendment is of great 
significance. It means that the Constitution cannot be amended 
unless the Council of States as the representative of the States also 
agrees to such change. This provision alone will show the signi- 
ficantly important role the framers of the Constitution have assign- 
ed to the Council. In addition, in all matters of legislation except 
finance it shares equal powers with the House. | 

Besides, there are two other provisions which confer upon the 
Council, as the sole representative of the States, powers in its 
own right and to the exclusion of the House. These are of consi- 
derable importance from a constitutional point of view. Under 


article 249, the Council with the support of two-thirds of its mem- — 


bers sitting and voting, is empowered to declare that, in the 
national interest, Parliament should make laws with respect to a 
matter that is included in the State legislative list. On the passing 
of such a resolution, it becomes lawful for Parliament to make 
laws with respect to that matter for the whole or any part of India 
for a period of one year. 

The second exclusive power of the Council is connected with 
the setting up of All India Services. The special characteristic of 
an All India Service is that it is common to the Union and the 
States. As such, the setting up of such a service affects the powers 
of the States. Therefore, here again, the Council is given the 
power to decide by a resolution supported by a two-thirds majority 
the question of setting up of an All India Service. Hence, any 
Jaws connected with such a service can be initiated only if the 
Council passes such a resolution. Thus, in both these cases, the 
House of the People comes into the picture only after the Council 
has acted and the House does not share the power of the Council 
in deciding as to what action is necessary under both the contin- 
gencies, 

These provisions make the Council an important part of the 


governmental machinery and not an ornamental super-structure — 


or an inessential adjunct. It was not designed to play the humble 
role of an unimportant adviser, not of an occasional check on 
hasty legislation. Its comparatively small and therefore compact 
size, its permanent character which ensures a certain degree of 
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stability and continuity in thought and action, and its having a 
large number of ‘elder statesmen’ among its members, and its 
broad-based representative character, all these, in course of time, 
should help to establish it not only as a respectable but also bene- 
ficial and influential body though not equal in power in all res- 
pects with the House of the People. 


Conduct of Business 

Each House has a Roll of Members which is to be signed by 
every member before taking his seat. Every member should also 
make and subscribe to an oath or affirmation in order to formally 
assume his seat. With the Speaker or any other presiding officer 
in the Chair and in the presence of at least one-tenth of its total 
membership which is the quorum, the House can begin its busi- 
ness. If at any time during a meeting of the House there is no 
quorum, the presiding officer will either adjourn or suspend the 
work of the House. Normally, all questions are decided by a 
majority of the votes of members present and voting. The presid- 
ing officer may vote only when the House is equally divided. 

The first hour of each sitting is devoted to Parliamentary Ques- 
tions and interpellations. Normally, this is the time when the 
House is most lively. The main purpose of questions is to seek 
information and draw attention to grievances of public import- 
ance. There are elaborate Rules of Procedure to determine the 
admissibility of questions. The Speaker’s decision in this respect 
is final. Usually every question is sent days in advance of the 
session so that all relevant information is collected in the depart- 
ment concerned and transmitted to the House. There is, however, 
a provision for asking short notice questions under certain condi- 
tions. ot 

After the question hour the House takes up, item by item, the 
business that is alloted for the day. The business takes different 
forms and, for each of these, a separate procedure is prescribed. 
The more important of these which deserve special mention are 
adjournment motions, resolutions, no-confidence motions, other 
motions for discussion, legislative business and financial business. 
There are also other types of business such as statements on 
policy made by Ministers from time to time and laying of papers 
and documents on the Table of the House. In the latter case, the 
Minister concerned will rise in his seat and make a formal state- 
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ment drawing the attention of the House to the document that is 


placed on the Table. 


Adjournment motions are an unusual feature. A motion for 
adjournment is meant to draw the attention of the House to a 
matter of public importance which has arisen suddenly and which 


deserves immediate attention. It should deal with a specific mat- 
ter of recent occurrence and of urgent public importance. Such 
a motion is intended to focuss the attention of the House to a 
particular action or inaction of the Government. It also compels 
the Government to act in a manner that is appropriate to the 


situation on egy of otherwise losing the re of the - 


House. 

A Resolution is a device by which the House is made to declare 
an opinion on a particular matter. A Resolution should deal with 
only one issue and should be worded clearly and precisely. It 
should not contain arguments, imputations or defamatory state- 
ments nor refer to the conduct and character of persons except 
in their official or public capacity. 

No-confidence or Censure Motions are a rare feature. A cen- 


sure motion is an expression of want of confidence in the Ministry. 


Permission to move such a motion will be given only if at least 
fifty members in the House rise in support of it. If leave is granted 


to move the motion, a date is fixed for discussion and the Speaker ; 


may allot one or more days for the purpose. Resort to a no-confi- 
dence motion is not usually made unless the Opposition has a 
reasonable chance of defeating the Ministry. But sometimes it 
is also made use of as a political weapon to discredit a Ministry 
or highlight its various failures in the public eye with a view to 
bringing down its prestige. In the annals of the Indian Parlia- 
ment so far there has been no censure motion against the govern- 
ment. 

Under the Rules of Procedure, a member can, with the consent 
of the Speaker move a motion for the discussion of a matter of 
general public interest. If admitted, the Speaker will allot a day 
or more for its discussion. The possibility of such discussion de- 


pends upon the availability of time during a particular session. _ 


Sometimes, the Government itself may bring forward such motions 
in view of the importance of the matter involved. This provision 
is. in a way, one that enables members as well as the Government 
to bring to the floor of the House any matter of public importance 


i. 
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which is not covered by legislative Si spa and other parlia- 
mentary business. 

There is also provision to cut short the discussion on any matter 
by moving what is known as a ‘closure motion’. Any member can 
move such a motion and if the House adopts it, discussion is stop- 
ped forthwith and the matter before the House is voted upon. 
Sometimes when the time set for a particular measure is already 
over despite the fact that the discussion on all its parts has not 
been completed, a vote is taken on the motion before the House. 
Then the rest of the measure is put to vote without discussion. 
_ This procedure is described as the ‘guillotine’. 

There are at present 389 Rules which regulate the procedure in 
the House covering every aspect of its activities. These are sup- 
plemented by Directions by the Speaker’. There, are 123 such 
Directions by the Speaker which are codified for the use of mem- 
bers and others concerned. Taken together, these form the foun- 
cations of Parliamentary procedure in India, which facilitate the 
orderly transaction of business in Parliament. But the picture is 
not complete with these alone. One must add io it the aumerous 
rulings of the presiding officers, precedents and conventions, all 
of which, in a substantial measure, serve the successful working 
of the Houses of Parliament. 


GANDHI SMARAKA GRANTHALAYA 
SAN G AQ Gee oF 


Cea TER. 21 
, 
LEGISLATIVE PROCEDURE 


THE PRIMARY function of Parliament is law-making. Historically, 
it was the function of making laws that made the legislature a 
distinctly separate department of government. In spite of all 
the additional functions that a parliament takes up as a result 
of the complexities of modern government, law-making still re- 
mains its most important activity. A parliament without legisla- 
tive work ceases to be a parliament in the real sense, whatever 
cise it might be. 

A law-giver has to look to the future, while being rooted in the 
experience of the past. He has to take into consideration the 
conditions and circumstances of the society to which the Jaws 
would be applicable. Modern society is so complex that laws 
which govern it have necessarily to be complex. Naturally, law- 
making too has become a complex process. This will be illustrated 
by the process prescribed under the Constitution of India. 

The first stage of legislation is the introduction of a Bill em- 
bodying the provisions of the proposed law, accompanied by the 
‘Statement of Objects and Reasons’. If a private member desires 
to introduce a Bill, he must give notice of his intention to the 
Speaker. Every Bill that is introduced in the House has to be — 
published in the Gazette. There is provision, however, for the 
publication of any Bill with the consent of the Speaker even be- 
fore its formal introduction. Usually, at the time of the introduc- 
tion of a Bill there is no debate. The person who is given leave 
to introduce the Bill, if he so chooses, may make a short state- 
ment indicating broadly its aims and objects. But if the introduc- 
tion of the Bill is opposed, then the Speaker may allow one of 
the opposing members to give his reasons too, after which he 
will put the question to vote. If the House is in favour of the 
introduction of the Bill, then it goes to the next stage. The in- 
troduction of the Bill is also called the first reading of the Bill. 

There are four alternative courses of action open at the second 
stage: The Bill may be taken into consideration; it may be re- 
ferred to a select committee of the House; it may be referred to 
a joint committee of both the Houses; or it may be circulated for 
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the purpose of eliciting public opinion on it. In the case of every 
proposed legislative measure which is likely to arouse public 
controversy and agitate public opinion, resort tg the last alterna- 
tive is invariably made. But there are many Bills which are of 
minor importance or pertain to routine matters, and others of an 
emergent nature, which may not therefore permit any long delay. 
In their cases one or the other of the first three alternatives is 
adopted. 

The Select Committee or Joint Committee is expected to give 
its report. within a specified date. The members of the Select 
Committee are selected generally on the basis of their ability or 
expert knowledge on the subject. The usual practice is that the 
mover of the Bill will himself propose the names of members of 
the Committee and the House adopts them. Members of ihe 
Opposition are well represented on the Committee. In the case 
of a Joint Committee, the concurrence of the other House is 
taken. Of the total number of members on the Joint Committee, 
two-thirds belong to the Lok Sabha and one-third to the Rajya 
Sabha. The Committee may give a unanimous report or a majo- 
rity report. In the latter case, members in a minority have the 
right to give ‘minutes of dissent’. Submission of the report of the 
Committee may be taken as the beginning of the third stage. It 
is during this stage that members can send in their amendments 
to the different provisions of the Bill. 

After the Committee’s report has been considered and the 
' motion that the Bill as reported by the Committee be taken into 
consideration is adopted, the fourth stage begins when a detailed 
clause to clause discussion of the Bill begins. Each clause is 
taken up by the House and amendments are moved, discussed 
and disposed of. The amendments that are moved in the House 
are those which have already been checked by the Secretariat 
with a view to seeing that they are within the scope of the Bill 
and relevant to the subject matter and satisfy all the conditions 
laid down in regard to their admissibility. This is the stage when 
the Bill undergoes substantial changes, should they be found 
necessary. It is also the most time-consuming stage. Once the 
clause by clause consideration is over and every clause is voted, 
_ the second reading of the Bill is over. 

The next stage is the third reading stage when the member in 
charge who has piloted it moves that “the Bill be passed”. Such 
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a motion may be moved either immediately after the second read- 
ing or on a subsequent date. Unless there is any great urgency, 
the third reading takes place after sufficient time is given to — 
members to study the Bill in the amended form in which it was 
passed at the second reading. At the third reading, normally only 
verbal or purely formal amendments are moved and discussion 
is limited and progress is quick. When once all the amendments 
are disposed of, the Bill is finally passed as a whole. And, when 
the work in one House is over, the Bill is sent to the other House 
for its action. 

A sixth stage starts with the consideration of the Bill by the 
other House where it goes through the same procedure and the 
different stages. The House has three alternatives before, it. It . 
might finally pass the Bill as sent by the originating House. It 
might amend or altogether reject the Bill. In both these latter — 
cases, the Bill may be returned to the originating House. Or it — 
may not return it at all within six months after the receipt of the 
Bill, which will mean the same as rejection. 

At the seventh stage, the returned Bill is considered by the ~ 
House in the light of the amendments made by the other House. 
Ii the amendments are accepted, it sends a message io the other 
House to that effect. If they are not accepted then the Bill is re- 
turned to the other House with a message to that effect. If in © 
this process of sending the Bill up and down, the Houses do not 
come to an agreement, the only solution is a joint sitting of the 
two Houses called for the purpose by the President. The disputed 
provision is finally adopted or rejected by a simple majority vote 
of those who are present at voting. 

A’ Bill that is finally passed by both the Houses goes, with the — 
signature of the Speaker, to the President for his assent. This 
is normally the last stage. If the President gives his assent, the — 
Bill becomes an Act and is placed on the Statute Book. But even 
at this last stage, the Bill can be stopped from becoming an Act. 
The President, as we have already seen, is empowered, if he so 
chooses, to refuse assent to a Bill that is placed before him. He 
may send the Bill back to Parliament for reconsideration. This 
will reopen almost the whole process and if the Bill is passed by 
both the Houses again with or without amendments, it will be — 
sent to the President for a second time. At this stage, the Presi- — 
dent shall not withhold his assent. Thus, it can be seen how long, — 
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detailed and time-consuming is the process of modern legislation 
and how difficult it is if a Bill has to be passed within a short 
time. The magnitude of the work will be fully understood only 
ii one takes into consideration the number of bills which Parlia- 
ment is called upon to pass every year. This also highlights ihe 
importance of drafting, a highly skilled technical job, which would 
facilitate the smooth passage of the Bill without unnecessary dis- 
‘eussions on matters of minor importance such as language, sequ- 
ence of sentences, arrangement of matter, numbering of clauses, 
punctuation etc. If a Bill is properly drafted, when it is introduc- 
ed, its passage to a great extent, becomes easy and smooth. 
Successful and expeditious law-making involves also the skilful 
handling of the provisions of a Bill on the floor of the House by 
those who are in charge of piloting it and the maximum measure 
cf support they can enlist from members in general and particular- 
ly from those in opposition. 


Financial. Procedure 
It is the unquestioned right of Parliament under any responsible 
system of Government not only to ensure that public funds are 
raised only with its consent but also to exercise complete control 
over the way in which the nation’s revenues are spent by ithe 
Government. The framers of the Constitution had kept in view 
these basic considerations while laying down the principles which 
would guide the operation of public finance and the procedure 
that would regulate the financial transactions of the Government. 
The basic principles underlying the financial provisions of the 
Constitution are as follows: (1) There shall be no taxation with- 
out a law authorising it. If any levy is to be made upon the people, 
the sanction must be that of law. (2) There shall be no expendi- 
ture without the authority of Parliament. Such authority should 
be embodied in an Act of Parliament and not merely expressed 
by a Resolution. (3) As an essential safeguard for the sound 
administration of the nation’s finances, Parliament should have 
unrestricted power. to superintendent, scrutinise, regulate and de- 
termine financial administration. (4) The executive should alone 
have the initiative in making proposals for taxation and expendi- 
ture and no such proposals can be initiated by a private member. 
(5) The House of the People should have supremacy over the 
Council of States in all financial matters. (6) All revenues re- 
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ceived by the Union Government should form the ‘Consolidated 
Fund of India’ from which alone the government shall withdraw 
mony for its expenditure and repayment of debts. (7) To 
meét-unforeseen requirements exceeding the authorised expendi- 
ture, a reserve fund called the ‘Contingency Fund of India’, should 
be placed at the disposal of the Government facilitating advances 
subject to subsequent regularisation. (8) The President shall 
not withhold his assent from a Money Bill passed by Parliament. 
In the matter of finance, Parliament is supreme. 


On the basis of these principles, the Constitution proceeds to 


lay down a detailed financial procedure. In laying down such a 
detailed procedure the framers were influenced by a set of est- 
ablished principles. These are: 

(1) Procedures should not obscure fundamental issues. 

(2) Procedures should ensure that no bad or irresponsible 
decisions are taken by the executive. 

(3) Procedures should make it possible to consider the bud- 
get as a whole and as an integral part of national accounting 
rather than as a series of unrelated parts. 

(4) Procedures should ensure a complete and coondaaialal 
circuit between expenditure and resources. 


(5) Procedures should leave ample room for long-term. 4) 
economic planning.and development, treating annual allocations 


and sanctions as effective and strong links of such pa and 

development. 

With these principles in view one may examine the mechanics 
of the financial procedure. Under article 112, every year “the 
President shall cause to be laid before both the Houses of Parlia- 
ment” the annual financial statement, popularly known as the 
budget. The person through whom the President acts in this res- 
pect is the Finance Minister who is the custodian of the nation’s 
finances. The budget will show the estimated receipts and ex- 
penditure for that financial year. According to custom, it is 
presented on the last day of February in order that Parliament 
will have sufficient time to discuss the proposals in general and 
authorise appropriation before the beginning of the new financial 
year on the first day of April. There will be no discussion of the’ 
budget on the day on which it is presented to Parliament; this 
is to give members time to study the proposals before the discus- 
sion of the budget begins. 
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The expenditure embodied in the budget is divided into two 
separate parts: the expenditure charged upon the ‘Consolidated 
Fund of India’ which are ‘non-votable,’ and the sums required 
to meet other expenditure from the Consolidated Fund which are 
‘votable.’ The following items belong to the charged expenditure: 

(a) the salary and allowances of the President; 

(b) the salaries and allowances of the Presiding Officers of 
the Houses of Parliament; 

(c) debt charges of the Government of India; 

(d) the salaries and allowances of the judges of the Supreme 
Court and High Courts, the Comptroller and Auditor-General 
and pension payable to retired judges of the Federal Court; 

(e) sums required to satisfy any Court decree or award and 
any other expenditure declared by the Constitution or by Parlia- 
ment to be so charged. 

Although Parliament does not vote on these items as these 
payments are guaranteed under the Constitution, there is no bar 
to a discussion on any of them by either of the two Houses. With 
respect to the second part of expenditure, estimates are to be 
submitted in the form of demands for grants to the House of the 
People. The House has the power to assent to, reduce or reject 
these demands. Every demand for a grant should be made only 
with the recommendation of the President. 

Under the rules of procedure, ordinarily, a separate demand 
has to be made in respect of the grant proposed for each Minis- 
try and each demand should contain not only a statement of the 
total grant proposed, but also a detailed estimate under each grant 
divided into items. The discussion on the budget can be divided 
into two parts: a general discussion, and a detailed discussion 
which takes place when every time a separate demand is placed 
before the House. During the general discussion, the accent is 
on general problems connected with the nation’s finances and the 
principles involved in the budget proposals. At the end of the 
discussion the Finance Minister has a right to reply. 

It is during the second stage that members get the opportunity 
to move cut motions to reduce the amount of a demand. Every 
cut motion to a demand for grants represents disapproval of some 
aspect or other of the governmental policy or administration in- 
volved in the demand. The procedure recognises three different 
types of cut motions. If the cut motion aims to reduce the demand 
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by one rupee only, the motion will be known as “Disapproval 
of Policy Cut”. The motion in this case represents disapproval 
of the policy underlying the demand. If the reduction demanded 
is either in the form of a lump sum or omission or reduction of 
an item in the demand, the motion which embodies such cut is 
known as “Economy Cut”. Here the object of the motion is 
economy in Government spending. If the motion seeks to re- 
duce the demand by a cut of Rs. 100, it aims to ventillate a 
specific grievance which is within the sphere of the responsibility. 
of the Government and such a motion is known as a “Token 
Cut”. The admissibility of these cut motions is regulated. by 
rules laying down conditions. The cut motions provide the 
maximum opportunity for members to examine every part of the 
budget and subject it to detailed criticism and offer suggestions 
for improvement. 

Voting on demands by itself does not complete the formalities 
connected with the provision of funds to the Government. There 
should be legal sanction for the appropriation of sums from the 
Consolidated Fund. To facilitate this the procedure provides for 
two different pieces of financial legislation. One is the Appro-: ~ 
priation Act and the other is the Finance Act. The former fixes ~ 
the amount which can, be drawn out of the Consolidated Fund — 
for meeting the expenditure against each grant. The Constitution 
does not permit any withdrawal in excess of the amount provided 
in the Act. The latter deals with the legislation which authorises 
the raising of funds through taxation as embodied in the financial 
proposals of the year. 4 

Mention has been made earlier of the constitutional prohibition 
against funds being withdrawn from the Consolidated Fund except 
under appropriations made by law. But it has been found, from 
time to time, that the expenditure voted by Parliament for a 
Department is not enough because of unforeseen or unexpected 
reasons. If the expenditure is incurred without Parliamentary 
authorisation, it would be illegal. But if the executive awaits 
Parliamentary sanction before incurring the expenditure, the De- 
partment concerned will be put to great inconvenience. Besides, 
the expenditure may be urgently required and the inability of the ~ 
Government to make provision for it may be detrimental to the 
public interest. To provide for such contingencies, Parliament is 
authorised under Article 267, to establish a “Contingency Fund 
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of India into which shall be paid, from time to time, such sums 
as may be determined by law”. This Fund is placed at the dis- 
posal of the President to enable advances to be made by him 
for the purpose of meeting unforeseen expenditure pending its 
authorisation in accordance with the established financial pro- 
cedure. The idea of the Contingency Fund, as most of the other 
ideas in the financial field, is taken from England. The Contin- 
gency Fund stands at Rs. 150 million now. 

Once advances have been made available from the Contingency 
Fund for meeting the unforeseen and urgent financial needs of 
a Department in excess of the authorised amount, such advances 
have to be regularised. As we have seen, the executive cannot 
spend funds without the specific authority of Parliament. The 
situation is met through the device of a ‘supplementary budget’. 
A. supplementary budget is one which includes all those sums 
which the department has drawn in excess of the annual grant. 
It is presented during the course of the financial year. The pro- 
cedure for getting supplementary grants is similar to that prescrib- 
ed for the annual budget. When the supplementary demands are © 
| passed, advances taken from the Contengency Fund are returned 
to it in order to restore the Fund to its original amount. 

A discussion of the financial procedure is not complete without 
going into the respective roles of two Committees of Parliament 
whose activities have an important bearing on, the financial affairs 
of the Government. These are the Estimates Committee and ithe 
Public Accounts Committee. Mention must also be made of the 
role of the Comptroller and Auditor-General of India in this 
connection. These are dealt with separately. Taking into consi- 
deration the impact of all these controlling agencies on the finan- 
cial policies, programmes and activities of the Government, one 
major conclusion emerges, namely, that the fundamental principles 

which have been embodied in the financial provisions of ihe Cons- 
titution are substantially realised in practice. ‘The fact that the 
Government of the day enjoys the support of a Party with an 
overwhelming majority in Parliament has not made the Parlia- 
mentary control of public finances any the less real. 
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CHAPTER 22 
PRIVILEGES AND COMMITTEES 


THE PROVISIONS of the Constitution dealing with Parliamentary 
privileges and immunities bear a special mark of indebtedness to — 
the centuries-old conventions established and maintained in this 
regard by the mother of Parliaments, the British Parliament. In 
fact, this is the only section where a direct reference to the House — 
of Commons is made in the Constitution. Article 105 deals with 
the powers, privileges and immunities of the Houses of Parlia- 
ment, their members and Committees. It guarantees to every 
member freedom of speech in Parliament and grants immunity — 
from proceedings in any Court of law in respect of anything said 
or any vote given by him in Parliament or in any of its Commit-_ 
tees. A similar immunity is granted in respect of any publication 
under the authority of either House of Parliament of a & 
papers, votes or proceedings. 

So far Parliament has not been able to do much with — 
to the codification of the powers, privileges and immunities of 
its members, Committees and the Houses. What has been done 
is included in the Rules of Procedure. This deals mainly with 
two questions: Questions of Privilege, and arrest or detention of 
members. A question of privilege can be raised by any member ~ 
provided it satisfies the conditions laid down for its admissibility. 
The matter is then referred to the Committee of Privileges if the ~ 
House agrees to that and appropriate action is taken by the House 
on the basis of the recommendations of the Committee. 

When a member is arrested or detained on a criminal charge 
or sentenced to imprisonment by a Court, the authority concerned 


should immediately inform the Speaker or the Chairman, as the 
case may be, indicating the reasons for the arrest, detention or | 


imprisonment. Similarly, when a member is released from de-— 
tention, such fact also should be communicated to the Speaker. 


The Speaker will inform the House of the contents of such com-— | 


munications as early as possible. No member can be arrested 
within the premises of Parliament without the permission of the 
Speaker. Similarly, no legal process, civil or criminal, can be 
served on members within the precincts of the Houses without 
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obtaining the Speaker’s or the Chairman’s permission. 

Under Article 106, members are entitled to receive such 
salaries and allowances as may from time to time be determined 
by law made by Parliament. At present, members draw a salary 
oi Rs. 400 per month and Rs. 21 per day for a sitting of the 
House. On an average, it works out to about Rs. 650 per month. 
In comparison with the emoluments of members of Parliaments 
in other countries, particularly in Europe .and America, this 
amount is low. Nevertheless, in the context of the general standard 
of living in this country, it is not inconsiderable. One must add 
to this the privilege of free first class railway travel throughout 
India all the year round, that is extended to every member by 
the Indian Railways. 


Parliamentary Committees 

Under a parliamentary system of government, Committees of 
Parliament are a necessary adjunct of the work of Parliament. 
They make parliamentary work smooth, efficient and expedi- 
tious. They provide a certain expertise to the deliberations of 
Parliament. They enable Parliament to feel the pulse of the 
public on proposals of legislation that are introduced for its con- 
sideration. They also help to realise better and more constructive 
_ cooperation from the opposition for various measures initiated by 
the Government. 

According to the Rules of Picea and Conduct of Business 
in the Lok Sabha, there are eleven Committees of Parliament. 
The following is a brief survey of the work of these Committees 
which should give one a general poner of the work of 
Parliament itself. 


(1) The Business Advisory Committee 
This Committee is constituted at the commencement of ‘ts 
‘House with a view mainly to regulating the time-table of_the 
work of the House and has fifteen members. The Speaker him- 
self is its Chairman. 
(2) The Committee on Private Member’s Bills and Resolutions 
This again is a Committee of fifteen whose main function is io 
examine all private members’ Bills from different points of view 
before recommending them to be placed before the House for its 
consideration. 
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(3 Select Committees on Bills 

' The occasion for the appointment of a Select ecasainas on 
any Bill arises as and when a motion that the Bill be referred to 
a Select Committee is made. Members of a Select Committee 
are appointed by the House. A Select Committee may hear ex- 


pert evidence and representatives of special interests affected by 


the measure before them, and submit its report to the House. 
(4) The Committee on Petitions 

This Committee is nominated by the Speaker at the commence- 
ment of the House and it has a strength of fifteen members. 
(3). 7: he Estimates Committee 

The financial business of Parliament, as we have already seen, 
is so complex that, constituted as it is, Parliament is unable to 
devote to it the time and energy required for discharging satis- 
factorily its responsibilities for financial control. Hence two 
Committees have been set up to enable Parliament to discharge 
its functions in this connection more efficiently, viz., the Estimates 
Committee and the Public Accounts Committee. 

The Estimates Committee is charged with the detailed exami- 
nation of the budget estimates and, therefore, is in a powerful 
position to influence the activities of the Government not only 
in the financial field but also in other fields. There are four speci- 
fic functions allotted to the Committee: 

(1) to report what economies, improvements in organisa- 
tion, efficiency or administrative reform, consistent with the 
policy underlying the estimates, may be effected; 

(2) to suggest alternative policies in order to bring about 
efficiency and economy in administration; 

(3) to examine whether the money is well laid out. within 
the limits of the policy implied in the estimates; and 

(4) to suggest the form in which the estimates shall be 
presented to Parliament. 

The Committee has thirty members who are elected in accord- 
ance with the system of proportional representation from among 
the members of the Lok Sabha for a period of one year. One 
special feature of the work of the Committee is that its work is © 
not over with the final passage of the budget even though it is © 
mainly concerned with estimates. It goes on working all the year 
round, selecting according to its own choice, any department or 
agency of the Government for the purpose of its scrutiny... 
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(6) The Public Accounts Committee 

The Public Accounts Committee is the twin-brother of the 
Estimates committee. If the latter is concerned with the exami- 
nation of estimates, the former is concerned with the manner 
and results of spending public funds. The Public Accounts Com- 
mittee is not new to India. As early as 1923, a Public Accounts 
Committee was set up by the Central Legislative Assembly. Con- 
sequently, the Committee today has behind it a set of well- 
established traditions. 

_ The Committee consists of twenty-two members of whom seven 
are from the Rajya Sabha. The members are elected by the system 
of proportional representation. No Minister can be a member 
of the Committee. The term of office of the members is not to 
exceed one year. 

The function of the Committee is the examination of accounts © 
of the Government in all its financial transactions. In this res- 
pect it is its duty to scrutinise the appropriation accounts and 

the report of the Comptroller and Auditor-General of India. The 
Committee should satisfy itself: | 

(a) that the moneys shown in the accounts as having been 
disbursed were legally available for, and applicable, io the 
service or purpose to which they have been applied or charged; 

(b) that the expenditure conforms to the authority which 
governs it; and 

(c) that every reappropriation has been made in accord- 
ance with the provisions made in this behalf under rules tramed 
by competent authority. It is also the duty of the Committee 
to examine the statements of accounts showing the income and 
expenditure .of state corporations, and manufacturing concerns, 
autonomous and semi-autonomous bodies, together with their 
balance sheets and profit and loss-accounts. If any money has 
been spent on any service during a financial year in excess of 
the amount granted by the House for that purpose, the Com- 
mittee shall examine with reference to the facts of each case 
the circumstances leading to such an excess and make such re- 
commendation as it deems fit. 

Unlike the Estimates Committee, the Public Accounts Com- 
mittee has at its disposal the expert advice of the Comptroller 
and Auditor-General based upon a thorough study and detailed 
examination of the Government’s accounts. 
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(7) The Committee of Privileges 

The Speaker nominates this Committee at the commencement — 
of the House and it consists of fifteen members. It is concerned — 
with the examination of questions of privilege and the determi- 
nation of any breach of privilege in the cases which are referred — 
to it. : ‘ 
(8) The Committee on Subordinate Legislation 

The main function of this Committee is to scrutinize and re- 
port to the House whether the powers to make regulations, rules, 
sub-rules, bye-laws etc. conferred by the Constitution or delegated 
by Parliament are being properly exercised within the limits of — 
such delegation. It will have a maximum membership of fifteen 4 
who will hold office for a year. The members are nominated by 
the Speaker. Membership of this Committee is not open to 
Ministers. 
(9) The Committee on Government Assurances 

It is the function of this Committee to scrutinise the various 
assurances, promises, undertakings etc. given by Ministers, 
from time to time, on the floor of the House and to report on the 
extent to which such assurances have been implemented. 
(10) The Committee on Absence of Members from the Sittings 

of the House ; 

This also is a fifteen-member Committee whose: members are 
nominated by the Speaker for a year. The Committee considers 
all applications from members for leave of absence from the 
sittings of the House and will examine every case where a mem-— 
ber has been absent for a period of sixty days or more, without 
permission, from the sittings of the House and will report whether 
the absence should be condoned or the seat of the member be 
declared vacant. 
(11) The Rules Committee 

The main function of the Rules Committee is to consider mat- 
ters of procedure and conduct of business in the House and to 
recommend any amendments or additions to these rules that may 
be deemed necessary. The Committee is nominated by the 
Speaker, has fifteen members, and the Speaker himself is its ex 
officio Chairman. | 

Parliament and the Party System 

The essence of Parliamentary democracy is party government. 
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And a party government cannot succeed without an organised 
party system. To maintain the democratic character of a party 
government, there should be continuous and responsible criticism 
both within the legislature and elsewhere. In the absence of such 
criticism, the government would soon become an autocracy and 
later, a tyranny. But criticism cannot be effective if it is only 
sporadic, and it becomes even useless when it is only casual. To 
make it sustained and effective, it should be organised. Hence 
the necessity for deliberately organised political parties whose 
business it is to oppose the government, to expose its defects and 
depose it when the iime is ripe. 

It is true that the Constitution does not give Rg to them | 
except in an oblique manner. The only provision which has 
anything directly to do with this is Article 75 (3) which ensures 
the collective responsibility of, the Council of Ministers to the 
House of the People. But the spirit that underlies the funda- 
mentals of the Constitution envisages a party system which im- 
plies all the above principles. To a great extent, even legal 
sanction has been given to them, by the Election Commission of 
India officially recognising political parties in India on an all- 
India or regional basis for the purposes of conducting elections. 
The Commission has given recognition of an all-India status to 
four parties, the Indian National Congress, the Praja Socialist 
Party, the Communist Party, and the All India Jan Sangh. 


RELATIVE STRENGTH OF ALL INDIA PARTIES 
IN THE HOUSE OF THE PEOPLE 


First General Elections Second General Elections 


—— a —— 


Percen- Percen-  Percen- Percen- 


Pat tage of Seats tage of tage of Seats tage of 
: » votes. seats votes seats 

Indian National 

Congress 45.0 363 72.6 46.5 366 — 73.4 
Praja Socialist : 

Party 16.4* 26 2 10.0 20 4 
Communist Party 
- of India 3.3 17 3.4 9.8 at 5.4 
Bharatiya 

_ Jan Sangh 3.1 3 0.6 Dd 4 0.8 


* This is the result of adding the figures for the former Socialist Party 
of India and the Kisan Mazdoor Praja Party. 


CHAPTER 23 


THE UNION JUDICIARY—THE SUPREME COURT 


Why a Supreme Court 
THE ESSENCE of a federal constitution is the division of govern- 
mental power between a Central government and State govern- 
ments and this division is expressed in written words. Since 
language is apt to be ambiguous, and its meaning may not be 
taken as the same by all at all times, it is certain that in any 
federation there will be disputes between the centre and the units 
about the terms of the division of powers and the respective areas 


of their authority. All such disputes are to be settled with ce-— 


ference to the Constitution which is the supreme law and which 
embodies the manner in which powers are divided between the 
centre and the units. Justice demands, at the same time, that 
such conflicts should be settled by an independent and impartial 
authority. A supreme court under a federal constitution is one 
such and is, therefore, an essential part of a federal system. It 
is at once the highest interpreter of the Constitution and a tribunal 
for the final determination of disputes between the Union and its 


constituent units. This is one of the most important functions — 


of the Supreme Court of India under the federal system establish- 
ed by the Constitution. 

The Supreme Court of India, however, is more than a federal. 
supreme court. For, as we have already seen, under Article 32, 
the Court is made the protector of all the Fundamental Rights 
embodied in the Constitution and it has to guard these rights 
4éalously against every infringement at the hands of either the 
Union Government or the State Governments. By declaring the 
significance and operation of these rights, from time to time, it 
protects the citizens from unconstitutional laws passed by the 
legislatures and arbitrary acts done by the administrative authori- 
ties. 

The Supreme Court is also an all-India supreme appellate 
court having both criminal and civil jurisdictions. The Consti- 
tution invests the Court with extensive powers of reviewing the 
decisions of the courts below it in criminal as well as civil cases. 
In the process, it gets an opportunity to interpret not only the 
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Constitution and the laws enacted by Parliament but also the 
laws passed by the various State Legislatures. 

Further, the Supreme Court of India plays a unique role by 
giving its advice, from time to time, to the President of India on 
questions of law or fact which are of such a nature and of such 
public importance that the President refers them to the Court for 
its consideration and opinion. It is doubtful whether there is any 


other court of law to which has been assigned so much power » 


under any constitution. 


A Single Judicial System 

Unlike many countries with federal constitutions, India has a 
single judicial system. This, however, is not an altogether novel 
feature that has come in with the present Constitution. It was 
there, in a limited sense, under the Constitution Act of 1935 with 
the Federal Court as the highest Court within India in all cons- 
titutional matters. But the Federal Court was not the ultimate 
judicial authority, as appeals could go to the Judicial Committee 
of the Privy Council in London even from the Federal Court. 
There are no such limiting factors in the Supreme Court filling 
the role. The Court stands at the apex of India’s judicial hier- 
archy, with effective power to supervise and control the working 
of the entire system and to ensure the realisation of the high 
judicial standards that it might set as an integral part of the de- 
mocratic system of government sought to be established ay the 
Constitution. 

This single hierarchical system of judiciary has brought about 
“not only jurisdictional unity, but also the establishment of a single 
judicial cadre, as it were, for the whole country. Although there 
is nothing that prevents a direct appointment to the Supreme 
Court from the Bar, there has been none so far, and all the ap- 
pointments to the Supreme Court were made from the High 
Courts. Similarly, a good many appointments to High Courts are 
made from among the judges of the lower courts, particularly the 
District and Sessions judges. Further, there is also a provision 
for the transfer of judges from one High Court to another in any 
part of the country. The Indian judiciary, thus, with the Supreme 
Court at its apex, is a fully integrated system in every sense of 
the term. The writ of the Supreme Court runs not only all over 
the country, Central, State and Local areas, but also within ail 
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fields of law, constitutional, civil and criminal. 


An Independent Court (Art. 124) 

The Supreme Court at present consists of the Chief Justice and — 
ten other judges. In 1950, when the Court was inaugurated with — 
the new Constitution, it had only eight judges. But a parlia- — 
mentary enactment in 1957 increased the number to ihe present — 
total of eleven. 

The Constitution envisages an independent Court. The inde- 
pendence of the judges is ensured by the following provisions: 
(1) Appointment 

Every judge of the Supreme Court is appointed by the Presi- 
dent of India after consultation with such of the judges of the 
Supreme Court and the High Courts of the States as ihe Presi- 
dent may deem necessary for the purpose. But in the appoint- 
ment of a judge, other than the Chief Justice, consultation of the — 
Chief Justice of India by the President is obligatory. 
(2) Qualifications 

The elimination of politics in the appointment of judges is 
further achieved by prescribing high minimum qualifications in 
the Constitution itself. This is also intended to enhance the 
competence of those appointed as the judges of the highest court 
in the land. The qualifications are: the person concerned must 
be a citizen of India and (a) has been a judge of a High Court 
at least for five years; or (b) has been for at least ten years an © 
advocate of a High Court; or (c) is in the opinion of the Presi- 
dent a distinguished jurist. The inclusion of the last provision 
which would enable the President to appoint a distinguished 
jurist on the Supreme Court, even if he did not qualify by a 


specified number of years of practice at the Bar, was intended io | 


open a wider field of choice. Under this provision, for instance, | 
a distinguished jurist who holds a chair in a University will be — — 
qualified for appointment to the Supreme Court. q 
(3) Tenure . 

Although the Constitution does not provide for life tenure, the 


existing provision in effect amounts to nearly the same, as judges +i 
once appointed, hold office until they complete the age of sixty- | 


five years. A retiring age of sixty five is by Indian standards, 
very high, considering the average expectation of life in India and | 
the average fitness of persons for work in old age. ) 
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(4) Prohibition of Practice after Retirement 

A retired judge of the Supreme Court is prohibited from prac- 
tising law before any Court or authority within the territory of 
India. But there is no constitutional prohibition against a retired 
judge being appointed for a specialised form of work by the 
Government. 
(5) Removal 

A judge of the Supreme Court can be removed from his posi- 
tion only on the ground of proved misbehaviour or incapacity. 
Parliament is empowered to regulate the procedure for the investi- 
gation and proof of such misbehaviour or incapacity. But what- 
ever be the procedure, each House, in order to remove the judge, 
will have to pass a resolution supported by two-thirds of the mem- 
bers present and voting and a majority of the total membership 
of the House. Such a resolution will be addressed to the President 
who will then pass the order of removal of the judge. 
(6) Remuneration 

A very important element that determines the independence of 
any functionary is the remuneration that he receives as well as its 
dependence or otherwise on the will of somebody else. With res- 
pect of the judges of the Supreme Court, the Constitution has 
taken good care of this. Unlike many other constitutions which 
leave the fixation of salary to the legislature, it has prescribed that 
a salary of Rs. 4000 per month should be paid to every judge 
except the Chief Justice who should receive a salary of Rs. 5000 
per month. In addition, each judge is also entitled to a free house 
and certain other allowances and privileges. Neither the salary, 
allowances and privileges, nor his rights in respect of leave of 
absence or pension (to which he is entitled after retirement) can 
be varied to his disadvantage after his appointment. There is, 
however, one exception to this almost absolute rule. The salaries 
of the judges may be reduced by a law of Parliament during a 
grave financial emergency proclaimed by the President. 
(7) Establishment 

The framers were not content with this alone. They went a 
step further and authorised the Supreme Court to have its own 
establishment and to have complete control over it. In the absence 
of such a provision they thought that the Court’s independence 
may become illusory. If the establishment looks for preferment 
or for promotion to other quarters, it is likely to sap the indepen- 
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dence of the judiciary. Hence all appointments of officers and 
servants of the Supreme Court are to be made by the Chief Jus- 
tice or any other judge or officer whom ‘he may direct for the 
purpose. The conditions of service of such officers and servants 
also are determined by the Court. Further, all administrative ex- 
penses, salaries etc. connected with these officials and servants 
as well as the other maintenance charges of the Court’s establish- 
ment as a whole, are charged on the Consolidated Fund of India. 
(8) Immunities | 
Finally, the independence of the Court is further safeguarded 
by making all the actions and decisions of the judges in their offi- 
cial capacity immune from criticism. This does not mean that 
no one may subject a decision of the Court or an opinion of a 
judge to a critical academic analysis. All that is prohibited is the 
imputation of motives on the part of the judges in arriving at deci- 
sions and taking action. Even Parliament may not discuss the 
conduct of a judge except when a resolution for his removal is 
before it. In order to maintain the dignity of the Court and to 
protect it from malicious and tendencious criticism, it has the ~ 
power of initiating contempt proceedings against alleged of- 
fender and take appropriate action. .s 
As Ambedkar said in the Assembly, it was the intention of the 
framers to create a judiciary and to give it ample independence — 
so that it could act without fear or favour of the Executive or 
anybody else. There was no intention, however, to create an 
imperium in imperio which would have created unwanted rivalries 
between the judiciary and the executive resulting in unexpected 
conflicts. The last twelve years of the work of the Court have 
vindicated the expectations of the framers of the Constitution. 


The Court's Jurisdiction: | 
A survey of constitutions would show that the Supreme Court 
of India has wider jurisdiction than any other superior court in — 
any part of the world. The jurisdiction of the Court can be divid- 
ed into three categories, original, appellate and advisory. 
Original Jurisdiction (Art. 131) 
The Supreme Court has original exclusive jurisdiction in any 
dispute (a) between the Government of India and one or more | 
States; or (b) between the Government of India and any State 
or States on one side and one or more other States on the other; 
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or (c) between two or more States. It is also provided that the 
dispute should involve a question, whether of law or fact, on 
which depends the existence or the extent of a legal right which 
the Court is called upon to determine. 

Appellate Jurisdiction (Art. 132 to 136) 

The appellate jurisdiction of the Court can be divided into four 
main parts, constitutional, civil, criminal and special. 

Article 132 (1) provides that “an appeal shall lie to the 
Supreme Court from any judgement, decree or final order of 
a High Court in the territory of India, whether in a civil, criminal 
or other proceeding, if the High Court certifies that the case in- 
volves a substantial question of law as to the interpretation of 
the Constitution.” Even if the High Court refuses to give such 
a certificate, the Supreme Court can grant special leave to appeal 
if the Court is satisfied that the case involves a subtantial question 
of law as to the interpretation of the Constitution. When once 
such a certificate is given or such leave is granted, any party to 
the case may raise before the Supreme Court any matter which - 
in its opinion has been wrongly decided by the High Court in that 
particular case. Thus, in every matter which involves an inter- 
pretation of the Constitution, whether it arises under civil, criminal — 
or any other proceeding, the Supreme Court has been made the 
final authority to expound the meaning and intent of the Consti- 
tution. This is what makes the Court the ultimate interpreter and 
guardian of the Constitution. 

The Supreme Court’s appellate jurisdiction in Civil cases is of 
a restricted character. According to this, a party to a civil suit 
is permitted to appeal to the Supreme Court if the High Court 
certifies that the value of the subject matter of the dispute is not 
less than Rs. 20,000 or that the case is fit for appeal to the 
Supreme Court. Further, when once the Court is seized of the 
appeal, it is open to any party to challenge a decision of the 
High. Court in that case as invalid so far as it dealt with ‘the 
interpretation of the Constitution. The appellate jurisdiction of 
the Court in civil cases can be enlarged if Parliament passes a 
law to that effect. 

There are three circumstances under which criminal appeals 
to the Supreme Court will be permitted: that is, if a High Court 

(1) has on appeal reversed an order of acquittal of an accused 

person and sentenced him to death; or 


a 
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(2) has withdrawn for trial before itself any case from any 
court subordinate to its authority and has in such trial con- 
_ victed the accused person and sentensed him to death; or 
(3) certifies that the case is a fit one for appeal to the Supreme ~ 
Court. Parliament is empowered, in this connection also, © 
to enlarge the Court’s jurisdiction. These provisions, ac- 
cording to Ambedkar, “ought to be made, having regard 
to the enlightened conscience of the modern world and — 
| of the Indian people.” | 
One might wonder why the Constitution makes separate sets 
of provisions dealing with questions of constitutional Jaw and 
those which do not raise such questions. The reason why this 
separation is made between the two sets of appeals is to be made 
clear. Under Article 132, whenever an appeal comes before the 
Supreme Court and if it involves questions of constitutional law, 
the minimum number of judges who would sit to hear such a 
case shall be five, while in other cases of appeal, the matter is 
_left to the Supreme Court to determine the number of judges. 
According to the practice established by the Court, in constitu- 
tional matters, often more than five judges sit to hear the case. — 
But in civil and criminal appeals the Bench will consist of three: 
judges only. As it is, with eleven judges on the Court, there could 
be one Constitutional Bench and two Benches for Civil or cri- 
minal appeal cases at the same time. | 
Special Appeal 
From a jurisdictional point of view Article 136 is of utmost im- 
portance. It enacts: “Notwithstanding anything in this Chapter, 
the Supreme Court may, in its discretion, grant special leave to 
appeal from any judgment, decree, determination, sentence or 
order in any cause or matter passed or made by any Court or 
tribunal in the territory of India.” The only exception to this all- 
embracing power of judicial superintendence is the decisions of 
any Courts constituted under any law relating to the Armed For- 
ces. Explaining the comprehensive nature of the Article and the 
plentitude of jurisdiction that it confers on the Supreme Court, 
Alladi Krishnaswami Aiyar said: “The jurisdiction of the 
Supreme Court extends over every order in every cause or mat- 
ter passed by any Court, or tribunal in the territory of India. 
Secondly, the Supreme Court is free to develop its own rules and 
conventions in the exercise of its jurisdiction. For example, there 
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is nothing to prevent the Court from interfering even in a criminal 
case where there is miscarriage of justice, where a Court has 
misdirected itself or where there is a serious error of law. 

The Supreme Court is able to develop its own jurisprudence ac- 
cording to its own light, suited to the conditions of the country 
in such a way that it could do complete justice in every kind of 
case or matter.” 

Although the Court’s intervention under this jurisdiction is 
often sought, it has been reluctant to make frequent use of it. 
“On a careful examination of Article 136 along with the preced- 
ing Article,” the Court held in one case, “it seems clear that ihe 
wide discretionary power with which the Supreme Court is in- 
vested under it is to be exercised sparingly and in exceptional 
cases only, and as far. as possible a more or less uniform standard 
should be adopted in granting special leave in the wide range of 
matters which can come up before it under this Article.” In 
another case the Court held: “It is not possible to define with 
any precision the limitations on the exercise of discretionary juris- 
diction vested in the Supreme Court by the Constitutional provi- 
sion made under Article 136. The limitations, whatever they be, 
are implicit in the nature and character of the power itself. It 
being an exceptional and over-riding power, naturally it has to 
be exerciseed sparingly, and with caution and only in special and 
extraordinary situations. Beyond that, it is not possible io ietter 
the exercise of this power by any set formula or rule. All that 
can be said is that the Constitution having trusted the wisdom 
and good sense of the judges of the Supreme Court in this mat- 
ter, that itself is a sufficient safeguard and guarantee that the 
power will only be used to advance the principles which govern 
the exercise of over-riding constitutional powers.” 

The special appellate power has become a handy weapon in 
the hands of the Court to review the decision of Election, Labour 
and Industrial Tribunals. In the Calcutta Tramways Company’s 
case the Court said that “wide and undefinable with exactitude as 
the powers of the Supreme Court are, it is now well settled that 
generally the necessary pre-requisites for the Court’s interference 
to set right decisions arrived at by Tribunals on questions of ‘act 
are final. These can be classified under the following categories, 
namely, (i) where the Tribunal acts in excess of the jurisdiction 
conferred upon it under the statute or regulation; (ii) where there 
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is an apparent error on the face of the decision and (iii) where 
the Tribunal has erroneously applied well accepted principles of 
jurisdiction. It is only where errors of this nature exist that in- 


terference is called for.” 


The Court, however, held that “it is not the practice of the 
Supreme Court in special leave cases and in exercise of its over- 
riding powers to interfere with a matter which vests in the discre- 
tion of the High Court except in very exceptional cases.” 
Similarly, the Court held on another occasion that it would aor- ; 
mally be slow to interfere, in appeal, with an order passed by 
virtue of such wide powers as are vested in the Custodian-General 
under the Administration of the Evacuee Property Act of 1950. 
Nevertheless, the reach of Article 136 is indeed formidable. It 
has become a convenient instrument at the disposal of the Court 
to check arbitrary acts and unjust decisions of the ever-increasing 
number of administrative tribunals which the Union and tHe States 
are setting up almost daily in the process of realising the objectives 
of a socialist pattern of society. ’ 
Review | 

As a measure of abundant caution the framers have invested 
the Court with the power of reviewing its own decisions and 
orders. It has been said that while a lower Court is concerned 
with facts and a High Court with error (of judgement of the Lower 
Court), a Supreme Court is concerned with wisdom. But even — 
a Supreme Court may go wrong and there must be a provision 
by which such wrongs can be rectified. This has been ensured 
under Article 137 which empowers the Court to review its own 
judgments or orders. So far, there have been very few occasions 
for the Court to exercise its powers under this provision. 
Enlargement of Jurisdiction 

Parliament is empowered to enlarge the jurisdiction of the 
Supreme Court with respect to any matter included in the Union 
List of legislative powers. The Government of India and the 
Government of any State may enter into an agreement under 
which any matter may be placed under the jurisdiction of the 
Supreme Court provided Parliament passes a law for the pur- 
pose. Further, Parliament may by law confer on the Supreme 
Court power to issue directions, orders or writs for purposes even 
other than the enforcement of Fundamental Rights already provid-. 
ed for under Article 32 of the Constitution. Parliament may also 
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confer upon the Supreme Court such supplemental powers not 
inconsistent with any of the provisions of the Constitution as io 
enable the Court to exercise its jurisdiction more effectively. 


The Court as an Adviser (Art. 143) 

The role of the judiciary as adviser to the executive or legislative 
department of the government was unknown to India until the 
inauguration of the Government of*India Act of 1935. The 
enunciation of this principle as embodied in section 213 of the 
Act evinces an attempt to follow the old English practice of the 
Executive consulting the Judiciary. With the establishment of 
the Federal Court of India in 1937 and the number of important 
advisory opinions rendered by the Court since then, judicial circles 
in India were by and large convinced of the usefulness of conferring 
a jurisdiction of this nature on the highest Court of the land. 
There was, therefore, hardly any criticism in the Constituent As- 
sembly on Article 143 of the Constitution which aphids for the 
advisory role of the Supreme Court. 

Article 143 (1) enacts: “If at any time it appears to the 
President that a question of law or fact has arisen or is likely io 
arise, which is of such a nature and of such public importance 
that it is expedient to obtain the opinion of the Supreme Court 
upon it, he may refer the question to that Court for consultation, 
and the Court may, after such hearing as it thinks fit, report io 
the President its opinion thereon.” The President can, thus, refer. 
to the Court either a question of law or a question of fact provid- 
ed that it is of public importance. There is, however, no constitu- 
tional compulsion for the Court to give its advice. Further, it is up 
to the Court to decide as to what type of hearing it will adopt for 
the purpose. In this respect, the Court has adopted the same pro- 
cedure as in the case of a regular dispute that comes before it. 

'The hearing is in the open Court; interested parties are heard 
in the usual manner, and the opinion of the Court is announced 
in the open Court. Judges are allowed to divide themselves and 
give their opinions jointly or severally, concurring or dissenting. 

Under section (2) of Article 143, the President is empowered 
to refer to the Supreme Court for its opinion disputes arising out 
of any treaty, agreement etc. which had been entered into or 

- executed before the commencement of the Constitution. In such 
cases, it is obligatory for the Court, under the Constitution, io 
bs) 


GANDHI SMARAKA GRANTHALAYA 
sr BANGALORE.-1J, 


226 INDIA’S CONSTITUTION 


give its opinion to the President. The treaties, agreements etc. 
referred to here; are those which the Government of India have — 
entered into with the former Princely States and their Rulers be- 
tween 1947 and 1950 during which period the territorial integra- 
tion of the Indian Union was accomplished. 

There have been only three occasions during the last twelve years 
when the President referred questions to the Supreme Court for 
its opinion. The first of these was in 1951, and dealt with the 
scope of delegation of legislative power in India. The Court was 
asked to determine the validity or otherwise of certain provisions 
of three enactments, the Delhi Laws Act, 1912, the Ajmer-Mer- 
wara (Extension of Laws) Act, 1947 and the Part C States 
(Laws) Act, 1950. The Court was unable to give a unanimous 
opinion in answer to the specific questions referred to it. Yet 
the different opinions expressed by the judges who heard the 
case are hailed as ‘momentous’ on the subject of delegation of 
legislative power. 

The second reference, by the peculiar nature of its subject 
matter, is almost unprecedented in the annals of advisory juris- 
‘diction. It dealt with a Bill passed by the Legislature of the 
State of Kerala, in 1957, which sought to reorganise the educa- 
tional system at the primary and secondary stages in that State. — 
As the Bill contained certain provisions which authorised the 
State Government to take over schools managed. by private agen- 
-cies and, as such, came within the scope of the property right 
provisions of the Constitution, Presidential assent became neces- — 
sary for its validity. Since there were serious and acrimonious 
controversies within the State about the validity of several pro- 
visions of the Bill in the light of some of the Fundamental Rights 
under the Constitution, and representations were made to the ; 
President not to give his assent to such an ‘unconstitutional piece 
of legislation, the President decided to send the Bill for the’ 
opinion of the Court. Here again, the opinion of the Court has 
become one of the most important ever given by the Court, in- 
, terpreting the scope of the constitutional guarantees ensuring the 
cultural and educational rights of minorities. 

The third reference relates to the question of ceding certain 
territories of the Indian Union to a foreign State, namely, Paki- 
stan. The question arose out of an agreement between the Prime 
Ministers of India and Pakistan in 1958, by which certain terri- 
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ories were to be exchanged between the two countries. Such 
in agreement involving transfer of Indian territory was attacked 
is unconstitutional both in Parliament and outside. The matter 
was hence referred to the Supreme Court for its opinion and the 
Sourt declared that for a valid transfer of Indian territory io a 
oreign State a constitutional amendment was absolutely neces- 
sary. 

The three opinions of the Court are enough to prove the bene- 
ficent results of its advisory jurisdiction. 


A Court Of Record (Art. 129) } 

Article 129 makes the Supreme Court a Court of Record. The 
significance of a court of record is two-fold: First, the records 
of such a Court are admitted to be of evidentiary value and are 
not questioned when they are produced before any Court. Second- 
ly, once a Court is made a Court of Record by statute, its power 
to punish for contempt necessarily follows from that position. 
In spite of this, the Constitution has specifically provided for the 
power of the Supreme Court ‘to punish for contempt of itself. 


Court Rules (Art. 145) 
The Supreme Court is authorised, with the approval of the Pre- 
sident and subject to any law made by Parliament, to make rules 
for regulating the practice and procedure of the Court. 


‘ The Court's Judicial Supremacy 

We have already seen how the Supreme Court is the ultimate 
‘interpreter of the Constitution and, as such, its guardian. The 
authority of the Court is further enhanced by the provision that 
“the law declared by the Supreme Court shall be binding on all 
Courts within the territory of India.” (Art. 141) Further, in 
the exercise of ‘its jurisdiction, the Court is authorised to pass 
appropriate decrees or orders in the interests of complete justice 
in any case before it. Such decrees and orders are enforceable 
throughout the territory of India in such manner as may be pres- 
_cribed by the law of Parliament. The Supreme Court has also 
the power to secure the attendance before it of any person within 
the territory of India or to order the discovery and production 
of any documents, or the investigation or punishment of any con- 
tempt of itself. (Art. 142) 
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An enumeration of the various powers of the Supreme Court 
will show how impressive and formidable they are. To recount 
the most important of them: The Court is the ultimate inter- 
preter of the Constitution. As the final interpretational authority — 
of the Constitution, its power embraces not only the interpreta-— 
tion of the Constitution but also that of the laws of the Union, 
the States and local authorities. Under its original jurisdiction, 
it finally settles all disputes between the States and the Union 
or those between the States themselves. Its appetlate jurisdiction 
embraces not only constitutional but also civil and criminal mat- 
ters. And through the exercise of its power to grant special 
leave to appeal, it is competent to review any decision by any 
Court or tribunal in the country. It is also empowered under 
certain conditions to give advice to the President. The law declar- 
ed by the Supreme Court is binding on every Court in India. Fur- 
ther, it has the power of superintendence and control over every © 
High Court in India. Its orders are enforceable throughout the 
country and it can order any one to appear before it or call for any 
cocument. Its decisions can invalidate the laws made by even 
the highest legislative authority in the land—the Parliament of 
India. Above all, the Court is the protector of the Fundamental 
Rights guaranteed under the Constitution. In the exercise of 
this power it can declare Union or State laws invalid or issue 
writs or orders to any administrative authority in any part of 
India with a view to preventing the infringement of any Funda- 
mental Right guaranteed under the Constitution. The combina- 
tion of such wide and varied powers in the Supreme Court makes 
it not only the supreme authority in the judicial field but also 
the guardian of the Constitution and the laws of the land. 
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GOVERNMENT MACHINERY IN THE 
| STATES , 


CHAPTER 24 
THE STATE EXECUTIVE: THE GOVERNOR 


THE MACHINERY of government in the States is organised on the 
same pattern as that of the Union Government. Hence, in the 
light of our discussion on the machinery of the Union Govern- 
ment, the task of analysing the organisation and working of the 
State Government becomes comparatively easy. As in the Union, 
the government in the States also is organised on the parliamen- 
tary model. The Head of the State is called the Governor who - 
is the constitutional head of the State as the President is for the 
whole of India. The Chief of the State Government is called the 
Chief Minister who is the counterpart in the State, of the Prime 
Minister of India. There is a Council of Ministers for each of 
the States as in the Union. The organisation -of the State Legisla- 
ture is also more or less on the model of the Indian Parliament. 
In the judicial field, the High Courts, for all practical purposes, 
occupies the same position within the States as the Supreme 
Court does for the whole of India. Thus, the State Government 
is a true copy of the Union Government within the jurisdiction 
of each State; this helps the States to draw examples and inspira- 
tion from the working of the Union Government in almost every 
field of activity. 

The executive power of the State is vested in a Governor who 
is appointed by the President and who holds office during the 
pleasure of the President. The vesting of the entire executive 
power of the State in the Governor shows that he occupies the 
same constitutional position within the State as the President 
does with respect to the Government of India. Normally, the 
Governor holds office for a period of five years from the date on 
which he enters upon his office. 

The qualifications for appointment as a Governor are simple 
and few. He should be a citizen of India and must have com- 
pleted the age of thirty-five years. The Governor cannot be a 
member of either House of Parliament or of a State Legislature. 
Nor can he hold any other office of profit. He is entitled to a 
free official residence, a regular monthly salary and other allo- 
wances. At present, his salary is fixed at Rs.5,500 per month. 

Zot 
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His salary and allowances cannot be reduced during his term of 
office. These are charged on the Consolidated Fund of the State 
and, as such, are non-votable. Before entering upon. his office, 
the Governor has to make and subscribe, in the presence of the 
Chief Justice of the High Court of the State, an oath or affirma- 
tion to preserve, protect and defend the Constitution. | 


Why the Governor is Appointed and not Elected 

In the beginning, the framers of the Constitution had decided 
upon an elected Governor for each of the States. This decision 
was in conformity with their idea of giving each State the maxi- 
- mum autonomy as units of a federation. The position of the 
State Governor in the United States must have been the greatest 
influence upon them in this connection. However, within two 
years, they decided to abandon this idea in favour of an appointed 
Governor. What made them to do so deserves some considera- 
tion. . f 

(1) In a Parliamentary system of Government a_ popularly 
elected Governor does not fit well. If the Governor is elected 


directly by the people, he becomes a direct representative of the : 
y vy peop P 


people and may very well exercise his powers not as the constitu- 
tional head of the State, but as its real head. Such a position is 
very likely to create a rivalry between the Governor and the 
Council of Ministers whose members also are directly elected by 
the people. Since the American States have a Presidential sys- 
tem of Government just as in the case of the Federal Government 
in the United States, they do not face a problem of rivalry 
between the Governor and his Cabinet. 

(2) Instead of the Governor being elected directly by the 
people, if he is elected by the State Legislature, there seems to 
be not much chance of a rivalry between him and the Ministry. 
This is because the Ministry is responsible to the same legislature 
which has elected the Governor. But a serious defect of such an> 
arrangement seems to be the danger of the Governor becoming 
a pawn in the hands of a political party or parties that secure 
his election. Since he is not elected to the office on a permanent 
basis, the temptation for him to play into the hands of a legisla- 
tive majority for the sake of re-election is, indeed, irresistible. 

(3) Either a directly elected or an indirectly elected Governor 
is unlikely to fit into a highly centralised federal system of govern- 
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ment. For, the Governor in either case is a representative of che 
State who receives his authority from the people of the State. 
In case of a conflict between the State and the Union, such a 
Governor may not very likely prove an obedient servant or a 
convenient instrument of the Union Government. On the other 
hand, the Governor may create difficulties in the path of the 
Union’s authority ‘extending in any form to the State’s sphere. 
This is not something in harmony with the idea of emergency 
powers under which the Union becomes all-powerful and the 
federal system. ceases to function. 

The original idea of the framers to have a weak Union and 
strong States had yielded place to one of a strong Union and 
weak States. A number of causes contributed for this major 
change in the basic structure of the Constitution. Among these 
were the partition of the country, the various problems created 
by the partition, the food crisis, the urge for economic and social 
planning for the country as a.whole, the upsurge of provincialism 
and the fear of possible instability of State Ministries. It was 
thought that both for the preservation of the newly won indepen- 
dence and the planned development of the country, central direc- 
tion was essential. For this purpose, an elected Governor was 
not desirable. The Governor should be one who could: be com- 
manded by the President in times of emergency for translating 
the will of the Union into action within the State. 

(4) It was thought that in the wake of a newly established 
self-government, the emergence of rival groups and factions was 
inevitable within the State Legislature and the State as a whole. 
Under such conditions, a Governor who was a resident of the 
State might become an interested party rather than an impartial 
and independent mediator or conciliator of the rival tactions. 
When the Governor is the President’s nominee there is very little 
possibility for such a danger. | 

(5) Even if the Governor is appointed by the President, so 
long as the State politics is of a stable character, so long as the 
Ministry has a solid backing within the legislature, he is bound to 
function as a constitutional head of the State just as the President 
himself. The change in his role is envisaged only under excep- 
tional circumstances. Hence, this is a provision that arose out of 
abundant caution and the Constitution-makers have been fully 
justified by events in some of the States during the last few years. 
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The Canadian Constitution which has a strong Centre seems 
to have particularly influenced the Constituent Assembly in this 
‘connection. There, the Governor-General appoints all the Gover- 
nors who hold office during his pleasure. But this provision as 
such has not affected the smooth working of the Canadian ‘ede- 
ration. On the contrary, it has on several occasions proved 
beneficial. 

As Alladi Krishnaswami Aiyar said in the Constituent As- 
sembly: “On the whole, in the interests of harmony, in the in- 
terests of a good working, in the interests of sounder relations 
between the Provincial Cabinet and the Governor, it will be 
much better if we accept the Canadian model.” 

Thus, the Constitution vests complete power in the President 
for the selection and appointment of the Governor. This means 
in effect that he is a nominee of the Central Government. But 
a healthy convention has grown up during the last few years 
which make the Governor not merely a nominee of the Central 
Government but also one who is agreeable to the State concerned. 
Such a result is obtained by the Central Government consulting 
the State Cabinet prior to the appointment of a new Governor. 
This enables the selection of an agreed candidate who is capable 
of discharging his responsibilities as the head of the State and 
“a sagacious counsellor and adviser to the Ministry, one who ~ 
can throw oil on the troubled waters” of the State politics. Thus, 
the present method of selection has removed the evils which 
would have otherwise resulted from any of the alternative methods 
of selection originally contemplated by the Constituent Assembly. 

Another convention has also been fairly well established and 
this too has contributed to making the position of the Governor 
one above party and group politics within the State. According 
to this, the person selected as the Governor of a State is normally 
an outsider, a resident of another State, one who has had no 
political entanglements within the State. This has, on the whole, 
proved to be of great advantage. Not only does this keep the 
Governor out of the local politics, but it also enables him to look 
at the problems of the State and the problems of Union-State 
relationship with detachment and aaa 


Powers and Functions of the Governor 
The executive power of the State is vested in the Governor het 
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is empowered to exercise it either directly or through officers 
subordinate to him.) And the executive power of the State ex- 
tends to all matter$ on which the State Legislature has ithe power 
to make laws. In the discharge of his responsibilities as the Head 
of the State, the Governor exercises functions similar to those of 
the President as the Head of the Union. He appoints the Chief 
Minister and other members of the Council of Ministers who 
hold office during his pleasure. He allocates the business of the 
Government among the Ministers and makes rules for the more 
convenient transaction of such business. All executive actions of 
the Government are taken in his name. He appoints the Advocate- 
General and other offices of the State. In the States of Bihar, 
Madhya Pradesh and Orissa, it is the special responsibility of the 
Governor to see that a Minister is placed in. charge of tribal wel- 
fare. In Assam, the Governor is given certain special powers with 
respect to the administration ofthe tribal areas as provided in 
the Sixth Schedule of the Constitution. 

Like the President’s power of pardon, the Govemal too is 
empowered to grant pardons. This applies to all persons convict- 
ed of any offence against any law relating to a matter to which 
the executive power of the State extends. 

In the legislative field, the Governor has considerable powers. 
He is an integral part of the State Leglislature. He convenes the 
State Legislature, addresses it in person or sends messages io it, 
and can prorogue or dissolve it. During every financial year, 
he causes the budget to be laid before the House. Demands ‘or 
grants in the Legislature can be made only on his recommenda- 
tion. Every Bill that is passed by the State Legislature has to be 
presented to the Governor for his assent. The Governor has 
three alternatives before him with respect to such a Bill. He 
may give his assent to it, in which case it becomes law. Or, he 
may return it to the Legislature with a message suggesting alter- 
ations or modifications. The Governor has, however, no power 
to return a Money Bill. Or again, he may reserve the Bill for the 
assent of the President if, in his opinion, it contains provisions 
which might endanger the poe envisaged for the High Court 
under the Constitution. 

The Governor has also the special legislative power of promul- 
gating Ordinances during the recess of the State Legislature, if 
he is satisfied that there exist circumstances which make it neces- 
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sary for him to take immediate action. But with respect io three 
niatters, the Governor is prohibited from promulgating Ordinances 
without prior instructions from the an 0 These are: (1) if 
the Ordinance contains provisions which,-if embodied in a Bill, 
would require the previous sanction of the President for introduc- 
tion in the State Legislature; or (2) if the Governor would have 
deemed it necessary to reserve a Bill containing the same provi- 
sions for the consideration of the President; or (3) if an Act 
of the State Legislature containing the same provisions would be 
invalid without the assent of the President. 

Every Ordinance promulgated by the Governor has the same 
force and effect as an Act of the State Legislature. But every 
such Ordinance should be laid before the State Legislature when 
it reassembles and if the Ordinance is not upheld by the Legisla- 
ture, then it becomes invalid. The Governor is empowered io 
withdraw the Ordinance any time he likes. The Ordinance will 
be invalid if it has provisions which would not be valid if enacted 
in an Act of the State Legislature to which the Governor ea 
his assent. 

During a period of emergency, the Governor comes into his’ 
own as the real head of the executive in the State. With the 
proclamation of an emergency by the President, the entire State 
administration comes directly under the control of the Union. 
Being the ‘man on the spot’ and the ‘agent’ of the President in 
the State, the Governor during the period of emergency, takes 
over the reins of administration directly into his own hands and 
runs the State with the aid of the civil service. 


CHAPTER 25 
THE GOVERNOR AND THE COUNCIL OF MINISTERS 


IN THE exercise of all his functions, except when he is expressly 
required to act in his discretion, the Governor is aided and ad- 
vised by a Council of Ministers headed by a Chief Minister, But | 
if there is a conflict of opinion between the Governor and_ the 
Ministry as to whether or not a particular matter falls within the 
scope of the Governor’s discretionary power, ‘the decision of the | 
Governor in his discretion shall be final. Further, the validity 
of anything done by the Governor cannot be called in question | 
on the ground that he ought. or ought not to have acted in his 
discretion. Although the Governor has to act on the advice of 
the Ministers, the question whether any, and if so what, advice. 
was tendered by the Ministers to the Governor cannot be en- 
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_ quired into in any Court. 


The Governor appoints the Chief Minister and on the advice of ' 
the Chief Minister he appoints the other Ministers. The Minis-_ 
- ters hold office during the pleasure of the Governor. The Minis- 
ters are collectively responsible to the Legislative Assembly of 
the State just as the Central Ministers are responsible io ‘the 
Lok Sabha. ‘The Governor administers the oath of. office to each 
Minister before he enters upon his office. The Governor can 
appoint as Minister a person who is not a member of the State 
Legislature at the time of the appointment. But such a Minister 
' should become a member of the Legislature within six months 
after entering upon his office. 

We have already noticed that all executive action of the State 
Government is taken in the name of the Governor. In this con- 
nection the Governor is authorised to make rules for the more 
convenient transaction of the business of the State Government. 
He is also empowered to allocate among the Ministers the business 
of the Government except where he is expected to act in his 
discretion. It is the duty of the Chief Minister as the head of 
the Council of Ministers to communicate to the Governor all 
decisions of the Council relating to the administration of che 
affairs: of the, State and proposals for legislation. He has also 
to, furnish any information which the Governor calls for and 
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which is connected with any administrative or legislative matter 
of the State. Again, it is the duty of the Chief Minister to place 
before the Council, if the Governor so requires, any matter on 
which a decision has been taken by a Minister but which has not 
been considered by the Council. | 

These provisions of the Constitution vest in the Governor a 
fairly long list of powers which, if taken on their face value, will 
add up to formidable proportions. Yet, as we have already seen 
from statements made in the Constituent Assembly, the Governor 
normally is only the constitutional head of the State. This means 
that although he is the ‘Chief Executive’, in the exercise of his 
functions, the real power is in the hands of the Council of Minis- 
ters. This was pointed out again and again by authoritative 
spokesmen in the Constituent Assembly. 

Interpreting the scope of the provision that “the Ministers shall 
hold office during the pleasure of the Governor”, Ambedkar — 
said: “I have no doubt that it is the intention of this Constitution 
that the Ministry shall hold office during such time as it holds 
the confidence of the majority. It is on this principle that the 
Constitution will work. The reason why we have not so expressly — 
stated it is because it has not been stated in that fashion or in 
those terms in any of the Constitutions which lay down a parlia- 
mentary system of Government. ‘During pleasure’ is always 
understood to mean that the ‘pleasure’ shall not continue notwith- 
standing the fact that the Ministry has lost the confidence of the 
majority, it is presumed that the Governor will exercise his 
‘pleasure’ in dismissing the Ministry and, therefore, it is unneces- 
sary to differ from what I may say the ae phraseology 
which is used in all responsible governments.” 

It is difficult to think of a Governor under a fully responsible 
system of government established on the broadest possible popular 
basis, to behave in an authoritarian manner. When a Cabinet 
composed of popular Ministers, collectively responsible to the 
Legislature, is to aid and advise the Governor in the discharge of 
his functions, occasions are almost non-existent for him to over- 
rule them or act in a manner contrary to their advice. But does 
this mean that he is a mere figure-head, “a rubber-stamp of his 
Cabinet or a post-office between his Cabinet and the President 
or between his Cabinet and the official gazette?” A careful reading 
of the constitutional provisions and an appreciation of them in 


THE GOVERNOR AND THE COUNCIL OF MINISTERS 239 


the perspective of the totality of the constitutional scheme, will 
show that the Governor is neither a figure-head nor a rubber- 


stamp but a functionary designed to play a vital role in the ad- 


- 


ministration of the affairs of the State. 

The occasions which will give such an opportunity to the 
Governor to act in his discretion seem to be the following: (1) 
the selection of a Chief Minister prior to the formation of a 
Council of Ministers; (2) dismissal of a Ministry; (3) dissolution 
of the Legislative Assembly; (4) asking information from the 
Chief Minister relating to legislative and administrative matters; 
(5) asking the Chief Minister to submit for the consideration of 
the Council of Ministers any matter on which a decision has been 
taken by a Minister but which has not been considered by the 
Council; (6) refusing to give assent to a Bill passed by the 
Legislature and sending it back for reconsideration; (7) reserving 
a Bill passed by the State Legislature for the assent of the Presi- 
dent; (8) seeking instructions from the President before promul- 
gating an ordinance dealing with certain matters; (9) advising 
the President for the proclamation of an emergency; and (10) 
in the case of the Governor of Assam, certain administrative 
matters connected with the tribal areas and settling disputes 
between the Government of Assam.and the District Council (of 
an autonomous District) with respect to mining royalties. 

It should be pointed out however that the Governor’s discre- 
tionary powers cannot in reality be absolute. For, absolute dis- 
cretion is an element of autocracy. The Governor can under no 
circumstances be an autocrat, so long as he functions within the 
framework of a democratic Constitution. What, then is the check 
on his discretionary power? Neither the Ministry nor the State 
Legislature can control the Governor in this respect; but the 
President can. This means that the Governor is not a free agent 
in the exercise of his discretion. If he misuses it either as a result 
ol personal ambitions or as a partisan in the currents and cross- 
currents of State politics, the President can always check him 
and if necessary he may even dismiss him Thus, in the final 
analysis, the Governor is not a free agent, either during normal 
times or abnormal times. For, in-the discharge of his functions, 
normally he is aided and advised by the Council of Ministers. 
So long as the Council,has the confidence of the State Legisla- 
ture, the Governor will not be able to substitute his discretion tor 
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the advice of the Council. If he attempts to do that, it will lead 
to political complication which will ultimately lead to his dismis- ~ 
sal. On the contrary, under abnormal conditions such as an 
emergency caused by war, internal rebellion or breakdown of 
the constitutional machinery in the State, he will be acting as 
an agent of the President and not as the absolute master of the 
situation himself. No doubt, during such times his powers are 
more real than during normal times when his powers are practi- 
cally nominal. 

All things taken together, the emphasis on the Governor’s - office 
seems to be on his role as an adviser. On the one hand, he is 
a non-partisan adviser to the Ministry. By virtue of his position 
‘as the Head of the State he has a right to be consulted, the right 
to encourage and the right to warn. He is a detached spectator, 
from a position of vantage and authority, of what is going on in 
the State. Placed in that position, he maintains the dignity, the 
stability and the collective responsibility of the State Government. 
On the other, he is the agent of the President, his adviser on the 
affairs of the State and the ‘representative’ of the Union in the 
State. He is the link that fastens the federal-state chain, the 
channel which regulates the Union-State relationship. Thus, he is 
an essential part of the constitutional machinery, fulfiling an essen- 
tial purpose and rendering an essential service. In the words of 
one who was privileged to know the position from inside: “A 
Governor can do a great deal of good if he is a good Governor 
and he can do a great deal of mischief, if he is a bad Governor, 
in spite of the very little power given to him under the Constitu-. 
tion we are framing.” ve 

The Advocate-General for the State 

Like the Attorney-General who is the legal adviser to the Union 
Government, the Constitution provides for a legal adviser to the 
State Government known as the Advocate-General for the State. 
He is appointed by the Governor and holds office during his 
pleasure. To be appointed as Advocate-General, a person should 
have the same qualifications as would make him eligible for ap- 
pointment as a judge of the High Court. The Advocate-General 
will receive such remuneration as the Governor may determine. 

It is the duty of the Advocate-General to give advice to the 
State Government on legal matters referred to him as well as to 
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perform certain other duties of a legal character which are assign- 
ed to him from time to time. In the discharge of these duties he 
is entitled to appear before any court of law within the State or 
address the State Legislature as and when required. 
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CHA? TE ® 20 
THE STATE LEGISLATURE 


THE CONSTITUTION provides for a Legislature for every State in — 


the Union. But it does not adhere to the principle of bicamera- 


lism in the case of every State Legislature. There are ten States, 
namely, Andhra Pradesh, Bihar, Jammu and Kashmir, Maha- 
rashtra, Madhya Pradesh, Madras, Mysore, Punjab, Uttar Pradesh — 
and West Bengal, each of which has two Houses in the Legislature, 


while the remaining States have unicameral legislatures. Where 


there are two Houses of the Legislature, one is known as the 
Legislative Assembly and the other the Legislative Council. Where 
there is only one House, it is known as the Legislative Assembly. 


The Governor of the State is an integral part of the Legislature. ~ 


The State Legislative Assembly is modelled on the House of 


the People while the Legislative Council has a resemblance to : Hy 


the Council of States. Although the Constitution provides for bi- 
cameral Legislatures for certain States and unicameral ones for 
others, the question of the organisation of State Legislatures in 
a single House or two Houses is still left an open one. For, Arti-— 
cle 169 provides a special procedure for the creation and aboli- 
tion of Legislative Councils in the future. According to this, 
Parliament is empowered to create a Legislative Council in a ~ 
State having no such Council or abolish the Council where it 
exists, provided the Legislative Assembly of the State passes a 
Resolution to that effect supported by not less than a majority of 
the total membership of the House and a majority of not less than — 
two-thirds of those who sit and vote. Any law passed by Parlia-— 
ment in this regard should contain the necessary amendments to 
the provisions of the Constitution which are affected by such © 
law. But these amendments will not be considered as regular 
amendments to. the Constitution for which a special procedure 
is prescribed. 


The Legislative Assembly 
Composition ‘ 
The Assembly is composed of members chosen by direct election. — 
The only exception to this rule is the representation of the Anglo- 
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Indian community. If no member of that community secures 
election to the Assembly, the Governor is empowered to nominate 


y 


one or more members on behalf of it as members of the Assembly. » 


The Constitution has fixed a maximum number of 500 members 
for any State Assembly and a minimum of 60 members. For 
purposes of election, the State is divided into as many territorial 
constituencies as there are seats in the Assembly. As far as pos- 
sible, the ratio between the population of each constituency and 
the number of seats alloted to it will be the same throughout the 
State. .At the end of each decennial census, the constituencies 
will be recast to make the necessary adjustments to meet the 
variations in population. At present, the number of voters in each 
constituency is about 75,000. The number of members in each 
State Legislative Assembly may be seen from the following table 
which contains the figures both before and after the reorganisa- 
tion of States in 1956: 


LEGISLATIVE ASSEMBLY 


Total Members 


7 


Name of the State Before re- After re- Nominated 
organisation organisation 

Andhra Pradesh 196 302 1 
Assam 105 105 
Bihar 330 318 
Gujerat at . 133 
Jammu and 

Kashmir 75 ana 75 
Kerala 109 : 127 1 
Madhya Pradesh (232 289 1 
Madras | 234 205 
Maharashtra iis 264 1 
Mysore 105 = 2209 1 
Orissa 140 | 140 
Punjab | 126 154 
Rajasthan 160 176 | 
Uttar Pradesh 431 431 1 
West Bengal 238 258 4 
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The Legislative Council 
Composition 
Several members in the Constituent Assembly were opposed 
to the idea of constituting an Upper House for the States. They 
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thought that an additional House to the Legislative Assembly in — 
the States was superfluous. Some of them even doubted the fin- — 
ancial ability of several States to maintain this “costly ornamental 
luxury”. These criticisms were mainly responsible for the As- 
sembly allowing the the members from different States to decide — 
the question themselves, and leaving the future of the Councils 
in a fluid state in the Constitution itself. The basis of the com- — 
position of the Council is as follows: 

(1) The total number of members in the Legislative Counsell 
should not exceed one-third of the total number of members in — 
the Legislative Assembly. But in any case, it should not be less — 
than forty. 

(2) There are five different categories of representation to the 
Council. These are: 
(a) One-third of the total membership to be elected by electorates - 

consisting of members of self-governing local bodies like Muni- 

cipalities, District Boards etc. in the States. | 

(b) One-third to be elected by the members of the Legislative 7 
Assembly of the State. 4 

(c) One-twelfth to be elected by electorates consisting of Uni-— 
versity graduates (of at least three years’ standing) or others 
recognised as possessing equivalent qualification and who are 
residing in the State. f 

(d) One-twelfth to be elected by electorates consisting of second- 
ary school teachers or those in higher educational institutions 
with at least three year’s experience in teaching. 

(c) The remainder to be nominated by the Governor on the basis — 
of their special knowledge or practical experience in literature, 
science, art, the co-operative movement or social service. 
(3) The election of the first four categories is to be held in ~ 

accordance with the system of proportional representation by 

means of the single transferable vote. 1 
(4) Voting shall be by secret ballot. | 
(5) Parliament is empowered to make any change with regard — 

to the nature of representation detailed above. : 

These provisions, it must be said, are not the result of sufficient 
thinking on the question. As it stands at present, there is a com- 
bination of direct election, indirect election and nomination which ~ 
make the Council a hotchpotch of representation. The right of © 
franchise given to teachers and members of local government — 
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bodies indicate that the emphasis is primarily on functional re- 
presentation. But, from that point of view, the representation 
is too narrow. There are many professions and interests in addi- 
tion to these whose representation in the Council is desirable and 
likely to prove of great benefit. Too much weight has been given 
to the members of the Assembly by providing for one-third of the 
Council membership to be elected by them. The percentage of 
seats reserved for nomination, on the other hand seems to be too 
small. Men of merit from the fields of art, science, literature and 
social service should have formed a larger number among the 
members of the Council in order to make it a body of meritorious 
elders who can effectively help in the work of legislation, super- 
vise or watch over the administration with the wisdom born of 
their maturity and experience. 

The following table shows the membership of the Legislative 
Councils in different States with a detailed statement of the cons- 
tituencies from which they are elected. 

The normal life of the Assembly is five years; but it may be 
dissolved earlier by the Governor. In case of an emergency, its 
life may be extended by a law of Parliament, one year at a time, 
but in any case not beyond six months after the Proclamation of 
Emergency has ceased to operate. The Council, on the other 
hand, is a permanent body which renews one-third of its mem- 
bership after every two years. In this respect, it follows the pat- 
tern of the Council of States. 

There is hardly any special qualification fixed for election to 
the State Legislature except one of age. As in the case of a 
member of the House of the People, a member of the Assembly 
should have completed the minimum age of twenty-five years at 
the time of election. In the case of a member of the Council the 
minimum age prescribed is thirty years. 

The Assembly has two elected officers, the Speaker and the 
Deputy Speaker, to conduct its business. The position of these 
two officers in the conduct of the business of the House, and their 
powers and functions in the Assembly, are respectively the same 
as those of the Speaker and the Deputy Speaker of the House 
of the People. They may be removed from office by a resolution 
of the House supported by at least a majority of all the existing 
members of the House. The Council has a Chairman and a Vice 
Chairman both elected by the Council, and they have the same 
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powers and functions as their counterparts in the Assembly. They 
also can be removed from office by a resolution of the Council 
- Supported by a majority of the existing members in the Council 
at the time of passing such resolution. The Constitution provides 
for each House of the State Legislature a separate secretarial staff 
whose members are independent of the Executive in matters of 
recruitment and conditions of service. 


| Conduct of Business 

There is hardly anything special to be pointed out in nor context 
which is different from that of the two Houses of Parliament. 
Most of the articles in this part of the Constitution are a repro- 
duction, almost verbatim, of those which deal with corresponding 
provisions regarding the two Houses of Parliament. Ambedkar 
acknowledged this in the Constituent Assembly and pointed out 
that that was one of the reasons why there were very few amend- 
ments to the various articles in that part of the Constitution. In 
view of the detailed discussion on Parliamentary procedure given 
in. an earlier chapter, it is not considered necessary to go into any 
details regarding the procedure in the State Legislatures. A brief 
resume of the same is given below. 

The State Legislature must meet at least twice a year and the 
interval between any two sessions should not be more than six 
months. Usually, a new session begins with an opening address 
by the Governor which outlines the policy of the State Government. 
The address is then subjected to a debate and finally voted upon 
in the form of a resolution expressing thanks to the Governor. 
‘It is during this debate that the Opposition Parties get the best 
opportunity to criticise in general the policies and programme of 
the Government. 

Every Bill, except Money Bills, may be introduced in either 
House of the Legislature. The Bill is finally passed with its third 
reading. Then it goes to the Governor for his assent. But the 
Governor may send it back for reconsideration. When it is passed 
again by the Legislature, the Governor cannot withhold his assent. 
But he may reserve it for the consideration of the President, who 
may ask the Governor to place it before the Legislature for re- 
consideration. When it is passed again, with or without amend- 
ment, it goes to the President for his consideration. The President 
is not bound to give his assent even though the Bill has been re- 
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considered and passed for a second time by the State Legislature. 


Assembly Vs. Council 
A significant point of difference between the relationship of the 
two Houses of Parliament and that of the two Houses of the 
State Legislature (wherever the two Houses exist) is the com- 
paratively less important role which the Legislative Council plays 
in contrast to that of the Council of States. As we have already 


seen, the Council of States has, excepting in the field of Money- 4 


Bills, co-equal powers with the House in all legislative matters. 
When there is an irreconcilable conflict between the two, the 
deadlock is resolved in a joint sitting of the two Houses. In the 
State Legislature, on the contrary, the Council is designed to play 
a definitely inferior role. Its functions are of an advisory nature 
only. Ambedkar pointed out in the Constituent Assembly that 
the provisions adopted by the Constitution to resolve conflicts 
between the two Houses of the State Legislature were based on 
the provisions of the (British) Parliament Act of 1911. 
According to this, a Bill can have only two journeys from the 
Assembly to the Council. When a Bill goes to the Council for 
the first time from the Assembly the Council has four alternative 
courses of action: (1) it may reject the Bill; (2) it may amend 


the Bill; (3) it may take no action on it; (But when three months ~ 


have elapsed since its receipt by the Council and the Council does 
not inform the Assembly as to what action it has taken on the 
Bill, it is deemed to have been rejected by the Council); and 
(4) it may pass the Bill as sent by the Assembly. In the first 


three cases the Assembly takes up the consideration of the Bill © 


for a second time. It may or may not accept the amendments 
made by the Council and pass the Bill. It now goes for the second 
time to the Council which can adopt any of the above alternative 
courses of action except that it can delay the Bill only for a month 


instead of the three months in the first instance. The Assembly — 


acts again according to the same procedure as before, if the Coun- 
cil does not again agree with it. Thus, only twice will the Bills 
travel from the Assembly to the Council and the latter has only 
the power of a suspensory veto, the first time for a period of three 
months and the second time for a month. These provisions clearly 
establish the absolute superiority of the Assembly over the Coun- 
cil. In respect of Money Bills, the powers of the State Assembly 
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are the same as those of the House of the People, which we have 
_ already dealt with. There is also a special procedure prescribed 
for financial matters on the same pattern as what obtains in 
Parliament. 


Privileges 
The powers, privileges and immunities of the State Legislature, its 
committees and their members are the same as those of Parlia- 
ment, its committees and its members. Members are entitled to 
receive such salaries and allowances as are determined by the 
Legislature. At present, there is no uniformity with regard to 
these among the various States. Nevertheless all of them give 
regular monthly salaries and certain allowances to their legislators. 

The question of the privileges and immunities of the legislature 
and its members figured prominently in three cases where an at- 
tempt was made to persuade the High Courts and the Supreme 
Court to interfere with the working of the State Legislative As- 
semblies. Of these, Misra Vs. Nand Kishore was a case which 
came up before the Orissa High Court in which the petitioner 

challenged the action of the Speaker who‘disallowed certain ques- 
tions which he asked on the floor of the Orissa Assembly. 

The High Court declined to interfere as this was a matter which 
fell within the exclusive rights of the Legislature to regulate. In 
the second case, Singh Vs. Govind, the Allahabad High Court was 
asked to determine the legality or otherwise of certain disciplinary 
action taken against the petitioner as a member of the Uttar Pra- 
desh Assembly. Here again, the Court refused to interfere. Speak- 
ing on behalf of the Court, Justice Sapru said: “Obviously, 
this Court is not, in any sense whatever, a Court of appeal or 
revision against the Legislature or against the rulings of the Spea- 
ker, who as the holder of an office of the highest distinction, has 
the sole responsibility cast upon him of maintaining the prestige 
and dignity of the House.” He added that under Article 194, the 
legislature has the right (1) to be the exclusive judge of the 
legality of its own proceedings, (2) to punish its members for 
their conduct in the House, and (3) to settle its own proceedings. 

The matter came before the Supreme Court for the first time 
in the case of The Searchlight and the Court gave its verdict in 
favour of the legislature. The case arose out of the publication by 
The Searchlight, an English language daily newspaper, of certain 


250 INDIA’S CONSTITUTION 


references in the Legislative Assembly of the State of Bihar relat- 


ing to the conduct of the Chief Minister of the State and an ex- 


Minister. The newspaper reported that a member of the 
Assembly made a bitter attack on the Chief Minister and his 
ex-colleague with respect to their activities regarding the selection 
of Ministers and the glaring instances of encouragement of corrup- 
tion by the Government. Soon after, the Secretary, Bihar Legis- 
lature, issued a notice to the Editor of The Searchlight for the 
breach of privilege of the House in as much as he was alleged 
to have published a perverted and unfaithful ceport of the pro- 
ceedings. The notice asked the Editor to appear before the 
Privileges Committee which had found a prima facie case against 
him, and show cause why action should not be taken against 
him. The Editor challenged the validity of the notice by a peti- 


tion filed in the Supreme Court under Article 32 of the Consti- — 


tution. 


The Court said that it was called upon to answer two ques- 


tions: (i) whether the House of the Legislature could prohibit 
the publication of publicly seen and heard proceedings. (ii) 
Whether the privileges of the House under Article 194 (3) pre- 
vailed over the Fundamental Rights of the citizen under Article 
19 (1) (a). A four to one majority of the Court answered both 
the questions in the affirmative. Speaking on behalf of the majo- 
rity, Chief Justice S. R. Das held that in the absence of a law 
made by the Legislature, the Legislature shall have all the privi- 
leges, powers and immunities enjoyed by the House of Commons 
in England at the commencement of the Constitution of India 
and the citizen could not insist on the faithful publication of the 
proceedings of the Legislature if the Legislature chose not to 
permit him to do so. The Fundamental Right of freedom of speech 


guaranteed to a citizen under Article 19 (1) (a) could not over- 


ride the privileges of the Legislature. It must not be overlooked 
that they (the privileges) were conferred by constitutional laws 
and not ordinary laws made by Parliament and, therefore, they 
are as supreme as the Chapter on Fundamental Rights. 

In his dissent, Justice Subba Rao said that the reasoning 


adopted in the majority judgment would unduly restrict and cir- _ 


cumscribe the wide scope and content of one of the cherished 
Fundamental Rights, namely, the freedom of speech in its applica- 
tion to the press. The learned judge asked: “Why should Article 


GANDHI SMARAKA GRANTHALAYA 
BANGALORE.1#, 


[He STATE LEGISLATURE 251 


194 be preferred to Article 19 (1) (a) and not vice-versa?” 
According to him, if there is a conflict between a legislative privi- 
lege and a Fundamental Right, the former should yield to the 
latter to the extent that it is necessary to uphold the Fundamental 
Right. The legislature has only the privilege of preventing mala 
fide publication of the proceedings. Article (19)2 gives ample 
scope for such reasonable restrictions to be imposed by a duly 
enacted law. The privilege of the legislature can be adequately 
protected by applying the test of reasonable restrictions envisaged 
under Article 19 (2). Hence it is unnecessary to accord a pre- 
ferred position to the privilege of the legislature over the Funda- 


mental Right of the citizen expressly guaranteed by the 
Constitution. | 
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CHAPTER 27 
FUDICBTLARAsS2&® THE STATES 
The High Court 


Every STATE has a High Court operating within its territorial 
jurisdiction and every High Court is a Court of Record which 
has all the powers of such a Court including the power to punish 
for contempt of itself. Neither the Supreme Court nor the Legis- 
lature can deprive a High Court of its power .of punishing a con- 
tempt of itself. 

We have already seen the position of the Supreme Court with 
the inauguration of the new Constitution in 1950, and how it 
affected the position of the High Courts by bringing them directly 
under the Supreme Court as parts of a single, integrated, hierar- 
chical, all-India judicial system. The Constitution does not, how- 
ever, vest in the Supreme Court any direct administrative control 
over the High Courts which would substantially affect their func- 
tioning as independent judicial institutions. 

The position of the High Courts under a federal constitution 
like that of India is substantially different from that of the State 
Courts under most other federations, notably that of the United 
States of America. There, the State Courts are constituted under 
the State Constitutions and, as such, do not in any way link 
themselves up with the federal judicial system. The method of 
appointment and conditions of service of the judges of the State 
Courts as well as their respective jurisdictions vary from State to 
State. In India, on the contrary, there is uniformity in all these 
matters and the Constitution lays down detailed provisions dealing 
with them. Neither the State Executive nor the State Legislature 
has any power to control the High Court, or to alter the consti- 
tution or organisation of the High Court. Whatever that is per- 
missible, short of a constitutional -amendment, is vested in 
Parliament. These provisions have great importance in determin- 
ing the independence of the High Courts. 

Unlike the Supreme Court, there is no fixed minimum number 
of judges for the High Court. The President, from time to time, 
will fix the number of judges in each High Court and it varies 
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from Court to Court. For example, the Assam High Court, has 
at present only three judges whereas the Allahabad High Court 
has as many as twenty-seven judges. 

Every judge of the High Court is appointed by the President 
of India after consultation with the Chief Justice of India, the 
Governor of the State and, in the case of the appointment of a 
judge other than the Chief Justice, the Chief Justice of the High 
Court concerned. If he is appointed on a permanent basis, he 
will hold office until he completes the age of sixty. The minimum 
qualifications prescribed for appointment are Indian citizenship 
and at least ten years’ experience either as an advocate of a High 
Court in India or a judicial officer in the territory of India. In 

‘computing the ten-year period for the purpose of appointment, 
experience as an advocate can be combined with that of a judicial 
officer. A judge of the High Court can. be removed from office 
only for proved misbehaviour or incapacity and only in the same 
manner in which a judge of the Supreme Court is removed. 

The Chief Justice and the other judges, of the High Court are 
paid monthly salaries of Rs. 4,000 and 3,500 ‘respectively. In 
addition, they are also entitled to certain allowances and a pen- 
sion on retirement. The salary and allowances of a judge of the 
High Court cannot be varied to his disadvantage after his appoint- 
ment. Further, these sums are charged on the Consolidated Fund 
of the State and, as such, are excluded from voting in the State 
Legislature. The Constitution imposes on retired judges of High 
Courts certain restrictions with respect to legal practice after 
retirement. According to this, they cannot practise before any 
Court except the Supreme Court and High Courts other than 
those in which they were judges. These provisions which are al- 
most indentical with those dealing with the judges of the Supreme 
Court are intended to safeguard the independence of the High 
Courts. 

There are, however, certain special provisions which make the 
organisation and functioning of the High Court different from 
those of the Supreme Court. Of these, the power of the Presi- 
dent to transfer a judge from one High Court to another seems 
to be the most important one. Every such transfer is to be made 
only after consultation with the Chief Justice of India. This pro- | 

vision may not seem to be quite in harmony with the concept of | 

judicial independence. Yet, it has some justification. The seg- 
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vices of a competent judge may be required in any part of the 
country as a matter of national interest, and this provision enables 
the President to choose such a judge from any of the High Courts 
in the country. This will also facilitate the better selection of 
judges and to keep the question above State or regional barriers. 
Secondly, unlike the provisions in regard to the Supreme Court, 
there is a provision for the appointment of additional and acting 
judges to the High Court. Additional judges are appointed for a 
period not exceeding two years, in order to meet any temporary 
increase in the work of the Court or to dispose offarrears of 
accumulated work. An acting judge is appointed in the place of 
a permanent judge of the Court when the latter is away on leave 
or on some other duty. ya 
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Jurisdiction 
The Constitution does not attempt detailed definitions and classi- 
fication of the different types of jurisdiction of the High Courts 
as it has done in the case of the Supreme Court. This is mainly 
because most of the High Courts at the time of the framing of 
the Constitution, had been functioning with well-defined jurisdic- 
tions whereas the Supreme Court was a newly-created institution — 
necessitating a clear definition of its powers and functions. More- 
over, the High Courts were expected to maintain the same posi- - 
tion that they originally had as the highest courts in the States 
even after the inauguration of the Constitution. It was provided, 
therefore, that the High Courts would retain their existing juris- 
diction subject to the provisions of the Constitution and any 
future law that was to be made by the appropriate legislature. 
Further, in future, there would be no restriction as in the past 
to the exercise of original jurisdiction by the High Courts in mat-_ 
_ ters concerning “revenue or its collection”. The High Courts 
have also been given full powers to make rules to regulate the 
business before them and such other incidental power as is re- 
quired in relation to the administration of justice which falls 4 
within their jurisdiction. 

Apart from the normal original and appellate jurisdiction, the 
Constitution also vests four additional powers in the High Courts. 
These are: (1) the power to issue writs or orders for the enforce- 
ment of the Fundamental Rights or for any other purpose; (2) 
the power of superintendence over all Courts in the State; (3) 
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the power to transfer cases to itself from subordinate Courts con- 

cerning the interpretation of the Constitution and (4) the power 

to appoint officers and servants of the High Court. 

Under Article 226, the High Courts have been made the pro- 
tectors of the Fundamental Rights guaranteed under the Constitu- 
tion within their respective territorial jurisdiction. We have al- 
ready ‘seen that under Article 32, the Supreme Court is the 
ultimate protector of these fundamental rights. But if the pro- 
tection of Fundamental Rights was entirely entrusted to the 
Supreme Court alone, many an aggrieved citizen would have found 
it impossible to approach the Court for the enforcement of a 
right which has been violated. By giving this.power to the High 
“Courts also, these rights have been made more real for the 
ordinary citizen. In the exercise of this power, the Court may 
issue the same type of writs, orders or directions which the 
Supreme Court is empowered to issue under Article 32. 

Speaking on the scope of this power of the High Courts, the 

Supreme Court said: “The jurisdiction under Article 226 is 
exercised by the High Court in order to protect and safeguard the 
rights of the citizens and whenever the High Court finds that any 
person within its territories is guilty of doing an act which is not 
authorised by law or is violative of the Fundamental Rights of the 
citizens, it exercises that jurisdiction in order to vindicate his 
rights and redress his grievances and the only conditions of its 
exercise of that jurisdiction are: (1) the power is to be exercised 
throughout the territories in relation, to which it exercises juris- 
diction, that is to say, the writs issued by the Court do not run 
beyond the territories subject to its juridiction; (2) the person or 
authority to whom the High Court is empowered to issue such 
writs must be within those territories which clearly implies that 
they must be amenable to its jurisdiction either by residence or 
location within territories.” 

_ Under Article 227, every High Court has the power of superin- 
tendence over all Courts and tribunals except those dealing with 
the Armed Forces functioning within its territorial juridiction. In 
the exercise of this power the High Court is authorised (1) to 
call for returns from such courts, (2) to make and issue general 
rules and prescribe forms for regulating the practice and proceed- 
ings of such Courts and (3) to prescribe forms in which books, 
entries and accounts shall be kept by the officers of any such 
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Courts. Interpreting the scope of this power, the Supreme Court 
said that all types of tribunals including the Election Tribunals — 
operating within a State are subject to the Superintendence of 
the High Courts and further, that the “Superintendence is both 
judicial and administrative.” While under Article 226 the High 
Court can only annul the decision of the Tribunals, it can under 
Article 227 do that, and also issue further directions in the mat- 
ter. 

Article 228 vests in the High Courts the power to transfer 


constitutional cases from lower Courts. According to this, if the — 


Court is satisfied that a case pending in one of its subordinate 
Courts involves a substantial question of law as to the interpre- 
tation of the Constitution, the determination of which is necessary 
for the disposal of the case, it shall then withdraw the case and 
may either dispose of the case itself or determine the constitu- 
tional question and then send the case back to the Court where- 


from it was withdrawn. By vesting this power in the High Court, — 
the framers of the Constitution have safeguarded against the 


possible multiplicity of constitutional interpretations at the level 
of subordinate Courts. As it is, in addition to the Supreme Court 
every High Court is authorised to interpret the Constitution. which | 
means that there are at least fifteen Courts undertaking this in- 
terpretation work. Conflicts in interpretation are not unusual 
or unnatural under such conditions. The Supreme Court does 
not get an opportunity in every case to resolve such conflicts as 
there is no provision for automatic revision by the Court in every 


such case of conflict. If every subordinate Court also were in- 


vested with the power of interpreting the Constitution, it would 
have created an extremely confusing situation. ‘That possibility 


has been completely eliminated by the provisions under Article 


228. 
If the High Courts are to function independently they shel 
also have at their disposal adequate staff and the power of con- 


trolling the members of that staff. These are ensured under Arti- — 
-cle 229. According to this, the Chief Justice of the High Court 


is empowered to appoint officers and servants of the Court. The 
Governor may in this respect require the Court to consult the 


Public Service Commission of the State. The Chief Justice is also — 


authorised to regulate the conditions of service of the staff sub- 
ject to any law made by the State Legislature in this respect. The 
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rules relating to the salaries, allowances, leave or pension re- 
quire the approval of the Governor. The power of the Chief 
Justice to appoint any member of the staff of the High Court also 
includes his power to dismiss any such member from the service 
of the Court. The Constitution also provides for charging all the 
administrative expenses of the High Court on the Consolidated 
Fund of the State. 

We have already noted that, subject to the provisions of the 
Constitution, the State Legislature is empowered to modify the 
jurisdiction of the High Court. Thus, for instance, the Legisla- 
ture may enlarge or restrict the scope of the Court’s ‘urisdietion) 
in civil matters by prescribing a pecuniary limit, as Ambedkar 
pointed out in the Constituent Assembly. But Parliament alone 
is empowered to enlarge or restrict the territorial jurisdiction of 
a particular High Court by extending, or excluding such jurisdiction 

from any Union Territory. The Legislature of a Union Territory, 
if it, has one, has no power to deal with the jurisdiction of the 
Court in any manner. Parliament is also empowered to establish 
common High Courts for two or more States or for two or more 
States and a Union Territory. Although no such common High 
Court has so far been established, the provision is pregnant with 
possibilities for better organisation of the judicial system at the 
level of the High Courts as and when appropriate conditions 
. present themselves in future. 

The following table shows the. various High Courts in India, 
the places where they are. located and the number of judges 
(1961) in naa High Court. 


Subordinate Courts 

A Consiimntion, being the basic law, does not usually go into such 
details as the provisions dealing with the organisation and work- 
ing of subordinate courts. Such subjects are left to be dealt with 
by the Legislature. The Constitution of India departs from this 
practice by incorporating detailed provisions concerning even the 
subordinate judiciary. This is mainly due to certain peculiar con- 
ditions which existed in India at the time of the making of the 
Constitution. 

During the British rule, in 1 order to suit the convenience of a 
foreign government, executive and judicial functions were com- 
bined in the same officer at the lower levels of the administration. 

17 
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Name of State Seat of the Court Number of Judges ' 
Andhra Pradesh Hyderabad 15 

Assam ‘Shillong “a 

Bihar Patna 13 

Gujerat Ahmedabad 7 

Jammu & Kashmir Srinagar 3 
Kerala Ernakulam 10 pe 
Madhya Pradesh Bhopal 15 

Madras Madras 12 
Maharashtra Bombay 17 

Mysore Bangalore 10 

Orissa Bhuvaneshwar § 

Punjab Chandigarh 15 
Rajasthan Jaipur 9 

Uttar Pradesh Allahabad 27 

West Bengal Calcutta 23 gt 


r 


Under the British, each province was divided into a number of 
districts which became the pivotal units of administration. Each 


of these’ districts was headed by an officer called the Collector- 


Magistrate who combined in his office both the executive and 


judicial functions. As an instrument of the alien, imperial govern- 


ment, this officer behaved, more often than not, as a local dictator. 
What really made him a dictator was the combination of both 
the executive and judicial powers in his office. The evils of this 


system were so far-reaching that it became an instrument of terror 


during the national movement for political liberation. There was 
almost universal condemnation of the system and the demand 
for the complete separation of the judiciary from the executive 


was persistent and vociferous. This accounts for the Constitu- 


tion-makers dealing with this problem in detail. As we have seen 


earlier, one of the Directive Principles is the separation of the — 


judiciary from the executive. They were not satisfied with this 
alone. They wanted also to see that the judiciary at the lower 
levels was made completely independent of the executive; they 
sought to establish a judicial system under which from the highest 
court in the land to the lowest, every layer-and each unit in every 
layer functioned in a spirit of judicial independence. :The special 
significance of the powers of superintendence which the High 
Court exercises over the subordinate judiciary is ‘to be- a 
in this context. ia 
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The constitutional provisions dealing with the Subordinate 
Courts, therefore, are intended to secure a two-fold objective. 
First, to provide for the appointment of District and Subordinate 
Judges and their qualifications. Secondly, to place the whole of 
the civil judiciary under the control of the High Court. The im- 
portance of these provisions can hardly be exaggerated in the 
context of the Indian situation. It is the subordinate judiciary 
‘that comes into most intimate contact with the ordinary people 
im the judicial field. Therefore, it is particularly necessary that 
its independence is placed beyond question in order to infuse 
public confidence in it. This is the acento for incorporating 
these provisions in the Constitution. 

The Constitution draws a distinction between two categories 
of Subordinate Courts, namely the District. Courts and others. 
Judges of the District Courts are appointed by the Governor in 
consultation with the High Court. Further, a person to be eli- 
gible for appointment as a District Judge should be either an 
advocate or a pleader of seven years’ standing, or an officer in 
_ the service of the Union or of the State. In the case of every 
advocate or pleader, the appointment should be on a recommen- 
dation by the High Court. « 

Appointment of persons other than district judges to the judicial 
service of a State is made by the Governor in accordance with 
rules made by him in that behalf after consultation with the 
High Court and the State Public Service Commission. The prac- 
tice that exists in most States at present is that'the Public Service 
_ Commission conducts competitive examinations for the selection 
of candidates for appointment in the State judicial service. The 
Commission lays down certain minimum educational and profes- 
sional qualifications for candidates who intend to compete in 
these examinations. At least three years’ experience as an advo- 
cate or a pleader is one of the principal qualifications. The select- 
ed candidates are given special training for a certain period before 
regular appointment to the service, and thereafter they come 
under the superintendence of the High Court in the discharge of 
their responsibilities. 

Article 235 specifies the nature and extent of the High Court’s 
control over the subordinate judiciary. According to that Arti- 
cle, the High Court exercises control over the District Courts and 
the Courts subordinate to them, in matters such as posting, promo- 
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tions and the granting of leave to all persons belonging to the State 
Judicial Service. The Governor is empowered to extend the 
scope of these provisions in order to include also different classes 
of magistrates in the State who do not belong to the, regular judi- 
cial service. | 

Except for minor local variations, the structure and functions 
ot the subordinate courts are uniform throughout the country. 
Each State, for the purpose of judicial administration is divided 
into a number of districts, each under the jurisdiction of a District 
Judge. Under him is a hierarchy of judicial officers exercising 
varying types of jurisdiction. As a result of the progressive im- 
plementation of the principle of the separation of the judiciary 
from the executive, the subordinate. judiciary in most parts of the 
country is already functioning separately. The Constitutional 
safeguards are bound to provide for its firm establishment as a 
truly independent institution as the framers intended it to be. 


Cina PT ER 22s 
UNION TERRITORIES 


WHILE DISCUSSING the reorganisation of States which took place 
in 1956, we had occasion to deal with the ‘Part C States and the 
Territories under Part D, established under the original Constitu- 
tion. There were in all ten Part C States. The Territories under 
Part D were Andaman and Nicobar islands. What should be the 
status of these states and territories under the reorganised set-up 
was a question which the States Reorganisation Commission was 
called upon to deal with. There were three alternative courses 
of action possible. First, to recommend the continuance of the 
Part C States and make them equal in status to the Part A States; 
secondly, to allow the status quo to continue; thirdly, to abolish 
them as separate entities and merge them with the neighbouring 
States. The Commission gave adequate consideration to the pros 
and cons of each of these alternatives. They said: 
“Separated from each other by long distances they have greater 
economic, linguistic and cultural affinities with the neighbouring 
States than with each other. Politically, economically and educa-_ 
tionally, they are in varying phases of development. Even in the 
constitutional field, they do not follow a uniform pattern in that 
some of them have legislatures and ministries and others only 
advisory councils. Two are administered through Lieutenant 
Governors and the remaining through Chief Commissioners.” 
Summing up their discussion on these States, the Commission 
said: “The position is that there is a general consensus of opinion 
that the existing set up of the Part C States is unsatisfactory. The | 
solution suggested by the official representatives of the Part C 
States, namely, a constitutional status which is identical with 
that of Part A States will only remove the constitutional anoma- 
lies. These small units will still continue to be economically un- 
balanced, financially weak, and administratively and _ politically 
unstable.” | 
“The democratic experiement in these States, wherever it has 
been tried, has proved to be more costly than was expected or 
intended and this extra cost has not been justified by increased 
' administrative efficiency or rapid economic and social progress. 
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Quite obviously, these states cannot subsist as separate adminis- 
trative units without excessive dependence on the Centre, which 
will lead to all the undesirable consequences of divorcing the 
responsibility for expenditure from that for finding the resources.” 

“Taking all these factors into consideration, we have come io 
the conclusion that there is no adequate recompense for all the 
financial, administrative and constitutional difficulties which the 
present structure of these States presents and that, with the excep- 
tion of two, to be centrally administered, the merger of the existing 
Part C States with the adjoining States is the only = of 
their problems.” | 

The reorganisation plan of the Commission envisaged only two 
categories of units in the Indian Union: (1) - ‘States’, forming 
primary constituent units of the Indian Union having a Constitu- 
tional relationship with the Centre on a federal basis. These 


units were to cover virtually the entire country. (2) ‘Territories’ . : 


which for vital strategic or other considerations, cannot. be joined 
to any of the States and are, therefore, centrally administered. 
This plan was accepted and given effect to in the Seventh Amend- 
ment of the Constitution and the States Reorganization Act, 1956. 
This is the story of the origin of the present Union Territories: 

There are in all six Union Territories. These are: 

1) Delhi | 

2) Himachal Pradesh 

3) Tripura 

4) Manipur 

5) Andaman and Nicobar Islands 

6) The Laccadive, Minicoy and Amindivi Islands. 

Of these, Delhi is the federal capital. As such, it could not 
be made part of a full-fledged constituent unit of the Indian Union. 
Even under a unitary system of Government, the normal practice 
is to place national capitals under a special dispensation. London 


and Paris are perhaps the best examples of this where there is a 


greater degree of central control over the city administration than 
over other municipalities. Under a federal’ system there is an 
additional consideration. Any constitutional division of powers, 
if it is applicable to a unit functioning in the seat of the national 
government, is bound to give rise to embarassing situations.. This 
is why most federal capitals are’ under the Central Government. 
Washington, the capital of the United States, and Canberra, the 
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federal capital of the Australian Commonwealth,-are two good 
examples. 

The considerations which favoured the making of Himachal 
Pradesh, Tripura and Manipur into Union territories are predo- 
minantly defence and security requirements. All are border areas, 


Himachal Pradesh in the North-West, Manipur and Tripura in a 


the North-East. The last two Union Territories in the list are 

islands in the Bay of Bengal and the Arabian Sea respectively. 

They are not contiguous with any of the States and are compara- 

tively backward and undeveloped. 

The Constitutional provisions dealing with these Union Terri- 
tories attempt to set out the basic pattern of administration ior 
them. Its main features are as follows: 

(1) The Union Territories will be administered by the President 
through an administrator to be appointed by him with a suitable 
designation. Parliament, however, is empowered to make any 
other provision-by law for the administration of any of these 
Territories. 

(2) The President may, if he so chooses, appoint the Governor 
of a State as the administrator of an adjoining Union Territory. 
In the exercise of his functions as administrator of a Union 
Territory, the Governor will act independently of his Council 
of Ministers. 

(3) The President may make regulations for the peace, progress 
and good government of the Union Territories of the Andaman 
and Nicobar islands, and the Laccadive, Minicoy and Amindivi 
islands. Any such regulation made by the President may repeal 
or amend any existing Act dealing with the administration of 
these islands and will have the same effect as a Parliamentary 
enactment. 

(4) Parliament is empowered to countitute a High Court for 
any Union Territory or to declare any existing court there to 
be a High Court. Such a High Court will have the same func- 
tions and powers as any other High Court in India except for 
such modifications or exceptions ‘as Parliament may provide 
by law. Until such a High Court is established, those High 
Courts under whose jurisdiction these territories had remained, 
will continue to exercise such jurisdiction in relation to these 
territories. Parliament has the power to make any change with 
respect to this jurisdiction. . 
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CHAPTER 28 AS 
THE SCHEME OF DIVIISTON OF | Sil 


MOVING CONSIDERATION of the Draft Constitution in the’ Consti- 
tuent Assembly, Ambedkar said that the form of the Constitution 
was federal. “It establishes a dual polity with the Union at the 
Centre and the States at the periphery, each endowed with sov- 
ereign powers to be exercised in the field assigned to them respec- 
tively by the Constitution.” The Union is not a League of States, 
united in a loose relationship, nor are the States the agencies of 
the Union, deriving powers from it. Both the’ Union and the 
States are created by the Constitution; both derive their respective 
authority from the Constitution. The one is not’ subordinate to 
the other in its own field; the authority of one is ae with 
that of the other. ie 

~ Dealing with the criticism of fer in the Consti- 
tution, Ambedkar said: 

“A serious complaint is made on the ground that there is too 

' much centralisation and that the States have been reduced to 
municipalities. It is clear that this view is not only an exaggera- 

tion but is also founded on a misunderstanding of what exactly 
the Constitution contrives to do. 

‘As ‘to the relations between the Centre and States it is neces- 
sary to bear in mind the fundamental principle on ‘which it 
rests. The basic principle of federalism is that the Legislative 

“and executive authority is partitioned between the Centre and 
the States not by any law to be made by the Centre but by the 
Constitution itself. This is what the Constitution does. The 
States are in no way dependent upon ‘the Centre for their legis- 
lative or executive authority. The States and the: Centre are 
co- equal i in this matter. 

“It is difficult to see how such a Constitution can be called 
-centralism. It'may be that the Constitution assigns to the Cen- 
tre a larger field for the operation of its legislative and. executive 
authority than is to be found in any other federal constitution. 
It may be that residuary powers are given'to the Centre and not 
to the States. But these features do not form: the ‘essence of 

~ federalism. ee eh 
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“The chief mark of federalism lies in the partition of the legis- 
lative and executive authority between the Centre and Units 
by the Constitution. This is the principle embodied in our Cons- 
titution. There can be no mistake about it. It is therefore wrong 
to say that the States have been placed under the Centre. The 
Centre cannot by its own will alter the boundary of this parti- 
tion. Nor can the judiciary. For as has been well said: 
‘Courts may modify, they cannot replace. They can revise 
earlier interpretations as new arguments, new points of view 
are presented, they can shift the dividing line in marginal cases, 
but there are barriers they cannot pass, definite assignments of 
power they cannot re-allocate. They can give a broadening 
construction of existing powers, but they cannot assign to one 
authority the powers explicitly granted to another’.” 
Ambedkar was supported in these views by his collage 

the Drafting Committee and by others whose opinions carried 
weight and authority in the deliberations of the Assembly. Yet, 
the controversy continued. A large number of member 
thought that the Centre was invested with excessive power and, 
in the process, the federal principle which was to form the very 
foundation of the States system under the Constitution was almost 
destroyed. : 
The controversy did not end even with the adoption of the Cons-_ 
titution. From the floor of the Assembly it migrated to a wider 
arena, among political scientists and constitutional lawyers both 
within and outside the country. According to some, the Consti- 


tution is “‘quasi-federal’; it establishes a unitary State with subsi- 


diary federal features rather than a federal State with subsidiary 
unitary features. Others are of opinion that the unitary features 
are so strong that the federal framework of the Constitution is 
nothing but a facade without the substance of federalism in it. 
But there are others who think that the Constitution embodies 
the federal principle in such a substantial measure that it is truly 
a federal Constitution. “a 
These conflicting opinions arise from the conflicting ideas on — 
federalism that prevail among constitutional theorists. Hence, the 
question whether the Constitution is federal or not cannot be 
satisfactorily answered without going into the meaning of federa- 
lism and the essential elements that constitute a federal State: 
Federalism in the modern age is a principle of reconciliation 


' 
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between two divergent tendencies, the widening range of comimon 
interests and the need for local autonomy. This is why Lord Ac- 
ton said: “Of all checks on democracy, federalism has been the 
most efficacious and the most congenial.... The federal system 
limits and restrains the sovereign power by dividing it, and by 
assigning to the government only certain defined rights.” The 
reconciliation that is established in a State between the individual 
self-sufficiency of the citizen and his allegiance to the State is, 
in a measure, federal in essence. Modern forms of federations 
- arose either out of the imperfections or limitations of the large, 
unitary democracy or the defence and economic necessities of the 
small individual state.. What is needed is neither complete in- 
dependence nor total dependence but an inter-dependence that 
creates harmony, orderly progress and prosperity. It looks al- 
most contradictory in appearance, but it is the essence of federa- 
lism; and only federalism can provide such an effect. Unity while 
allowing diversity, oneness while providing for division, is the 
outstanding characteristic of modern federalism. It finds an insti- 
tutional means whereby the solution of conflicts between social 
interests could be provided for, and the méans remain the same 
in different parts of the world, however much they vary in detail 
to suit environment and circumstances. When federalism is view- 
ed in this broad sense, there is hardly any possibility for a contro- 
versy on the federal character of the Constitution. For, (1) there 
is a clear division of governmental power between the Central and 
State governments; (2) each government is independent of the 
other in its own field; and (3) the Constitution establishes an in- 
dependent judiciary to settle the disputes between the Union and 
the States with respect to the division of powers.. This will be- 
come clear as we progress with the analysis of the federal provi- 
sions of the Constitution. | 


Legislative Relations Between the Union and the States 
A common feature of many federal constitutions which follow the 
American federal model is to enumerate a list of legislative powers 
and assign them to the Union and leave the residue to the States. 
The Canadian Constitution, on the other hand, follows a different 
system according to which there are two lists of legislative powers, 
one for the Centre and the other for the Provinces and the re- 
sidue is vested in the Centre. The Constitution of India follows 
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a system similar to the Canadian, but with more elaborate lists 
which include an additional one called the Concurrent List. In 
drawing up an elaborate Concurrent List, the framers followed 
the Australian pattern of federal division of powers. Under the 
Australian Constitution concurrent subjects are 39. Under the 
Draft Constitution, they were 37. (In the final form of the Consti- 
tution the number increased to 47). The scheme is almost the 
same as in the Government of India Act of 1935. The three lists 
are embodied in the Seventh Schedule of the Constitution. | 

The Union List which consists of ninety-seven items is the 
longest of the three. It includes items such as defence, armed 
forces, arms and ammunition, atomic energy, foreign affairs, diplo- 
matic representation, United Nations, treaties; war and peace, 
citizenship, extradition, railways, shipping and navigation, airways, 
posts and telegraphs, telephones, wireless and broadcasting, cur- 
rency, coinage and legal tender, foreign loans, the Reserve Bank 
of India, foreign trade, inter-state trade and commerce, incorpora- 
tion and its regulation, banking, bills of exchange, insurance, k 
exchange, patents, establishment of standards in weights and 
measures, control of industries, regulation and development of 
mines, minerals and oil-resources, maintenance of. national 
museums, libraries and such other institutions, historical monu- 
ments, the Survey of India, Census, Union Public Services, elec- 
tions, Parliamentary privileges, audit of Government accounts, 
constitution and organisation of the Supreme Court, High Courts 
and the Union Public Service Commission, income-tax, customs 
duties and export duties, duties of excise, corporation tax, taxes 
on capital value of assets, estate duty, terminal taxes, taxes on the 
sale or purchase of news papers etc. which are of common interest 
to the Union and with respect to which uniformity of legislation 
throughout the Union is essential. As such, Parliament has ex- 
clusive power of legislation with regard to the items mentioned in 
this List. 

The State List consists of sixty-six items. The selection, of these 
items is made on the basis of local interest and it envisages the 
possibility of diversity of treatment with respect to different items 
in the different States of the Union. . The scope of the application 
of the federal principle in India is to be determined by the scope 
of State Legislation arising out of items included in this List.. Some 
of the. more important of these items are as follows: public order, 
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police, administration of justice, prisons and reformatories, local 
government, public health and sanitation, intoxicating liquors, 
burials and burial grounds, education, libraries and museums con- 
trolled by the State, intra-State communications, agriculture, ani- 
mal husbandry, water supplies and irrigation, land rights, forests, 
fisheries, trade and commerce within the State, gas and gas-works, 
markets and fairs; money lending, theatres, betting and gambling, 
local elections, legislative privileges, salaries and allowances of 
all State officers, State public services and the State Public Service 
Commission, treasure trove, land revenue, taxes on agricultural 
income, taxes on lands and buildings, estate duty, and succession 
duty on agricultural land, duties of excise on alcoholic liquors, 
opium etc. produced within the State, taxes on the entry of goods 
into a local area, taxes on electricity (its sale and consumption) ; 
taxes on the sale and purchase of goods other than newspapers, 
taxes on goods and passengers carried by road or inland water- 
ways; taxes on vehicles, taxes on animals and boats; tolls; taxes 
on professions, trades and callings; capitation taxes, taxes on 
luxuries etc. The State Legislature’ has the exclusive power of 
legislation with regard to every one: of the items included in the 
State List. | 

The Concurrent List ‘consists of forty-seven items. These are 
items with respect’ to which uniformity of legislation throughout 
the Union is desirable but not essential. As such, they are placed 
under the jurisdiction of both the Union and the States. The List 
includes items such as: detention for reasons connected with the 
security of the State, marriage and divorce, transfer of property 
other than agricultural land, contracts, bankruptcy and insolvency, | 
trust and. trustees, civil procedure, contempt of Court, vagrancy, 
lunacy and mental deficiency, adulteration of food stuffs, drugs 
and poisons, economic and social planning, commercial and in- 
dustrial monopolies, trade unions, social security, labour welfare, 
legal, medical and other professions, vital statistics, trade and 
commerce in a number of items, price control, factories, electri- 
city, newspapers, books and printing presses, stamp duties etc. 
The Parliament of India and the State Legislatures have concur- 
rent power of legislation over the items included in this List. 
So long as Parliament does not pass a law on any of these items, 
the States may pass: any law they like on the same. But once 
Parliament does ‘enact:a law on such items, Parliamentary law 
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shall prevail over any State law in this regard. There is, however, — 
one exception to this general rule. According to this, a later law — 
of the State Legislature on any item in the Concurrent List shall 
prevail over an earlier law of Parliament on the same subject, if 
the State law was reserved for the consideration of the President 
and received his assent. This is a novel and original feature which — 
enables a State to pass a more advanced piece of legislation than 
an existing Parliamentary law, or to provide through a new law 
with the consent of the Union, for any special conditions and 
circumstances which prevail in the State. 

As in Canada, the residuary powers of legislation are vested 
in the Union. This power includes the power of making laws 
imposing any taxes not mentioned in either of the State or Concur- 
rent Lists. Parliament is also empowered to establish additional 
Courts for the better administration of laws made by it on any 
matter included in the Union List. Besides, Parliament has the 
exclusive power of legislation to give effect to any treaty, agree-— 
ment or convention with any other country or international body. 

Although the States have the exclusive power of legislation over 
every item in the State List, there are two exceptions to this gene- 
ral rule. 

(1) Under article 249: If the Council of States declares by a 
resolution supported by two-thirds of the members present and 
voting, that it is necessary or expedient in the national interest that 
Parliament should make laws with respect to any matter enumerat- — 
ed in the State List, then Parliament is competent to make laws — 


on that matter for the whole or any part of India. Such a resolu- 


tion remains valid for a year. If, however, the situation under 
which the resolution was passed continues to exist even at the 
end of the’ one-year period, another resolution to the same effect 
may be passed. In the absence of such a resolution, the Parlia- 


mentary law passed in this connection will automatically cease to 


be in force within six months after the end of the year. 


(2) Under article 250: Parliament is empowered to make laws is 


on any item included in the State List for the whole or any part ~ 


of India while a Proclamation of Emergency is in operation. The ~ ‘ 


maximum period for which such a law can be in force is the period 
for which the Emergency lasts and six months beyond that period. 

In addition to these two occasions when the Union, on its own ~ 
initiative, extends its legislative power to embrace that of the - | 
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States, there could be a third occasion when action on the part 
of two or more States will enable Parliament to make laws on 
_ any item included in the State List. . Article 252 deals with this 
contingency. According to this, if the Legislatures of two or more 
States pass resolutions to the effect that it is desirable to have 
a Parliamentary law regulating any of the matters included in the 
State List, then, it is lawful for Parliament to make laws regulat- 
ing that matter. Such laws can be extended to any other State as 
and when the Legislature of that State passes a resolution io that 
effect. If any such law is to be amended or repealed, it can be 
done only by Parliament alone but the initiative for it rests with 
the States. The merit of this provision is that Parliamentary action 
is the result of the initiative taken by the States in a matter in 
which they have a common interest but are unable to act indi- 
vidually because the suggested legislation goes beyond their res- 
pective territorial jurisdictions. Further, the States will retain the 
same initiative to amend or repeal such Parliamentary law when 
it no longer serves the purpose for which it was originally passed 
or its need has ceased to exist. 

A comparison with other federal constitutions will show, first 
of all, that none of them has attempted such a detailed division 
of legislative powers between the Union and the States. In the 
Indian Constitution, the subjects have been precisely formulated 
so as to lead to a minimum of controversy and litigation. If the 
framers, for the sake of brevity, had dealt with this subject in 
such general terms as in the United States Constitution, it would 
have led to an immense amount of litigation. The litigation that 
~ centres on the ‘commerce clause’ of the American Constitution 
is sufficient to indicate the vast scope of judicial interpretation and 
the dependence on such interpretation whenever the Centre or 
the States wish to take any particular action that they consider 
as falling within their own respective fields. 

The provision for a Concurrent List consisting of a fairly large 
number of items has a special merit in this context. The Concur- 
rent List is like a twilight zone as it were, for both the Union and 
the States are competent to legislate in this field without coming 
into conflict. The possibility of mutual encroachment between 
the Union and the States is reduced to a minimum by including 
in the Concurrent List all those matters over which conflicts of 
jurisdiction are most likely to arise. While the State List is based 

18 
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upon local interests and the Union List on national interests, the : 
Concurrent List includes matters which have varying degrees of — 
local and national interests. If these matters had figured in either 
the State List or the Union List, conflicts would have arisen. As ~ 
it is, the Concurrent List is like a shock-absorber which enables 
both the Union and the States to go beyond their own exclusive - 

legislative spheres, as necessity arises, so as to meet exigencies 

without transgressing the boundaries of each other. This has al- 
ready been demonstrated during the first decade of the vor 
of the Constitution. 

A clear understanding of the federal provisions will show that. 
the makers of the Indian Constitution were eager to avoid the ~ 
long, winding way along which federal power had advanced slowly _ 
and painfully in the older federations. If India, struggling for 
political unity and economic stability, were to depend on judicial 
intervention for the enhancement of national powers, no one could 
say how successful she would have been in realising these objec- 
tives. In all probability, she might have failed in both. The bag 
titution had to provide for any contingency that might arise in 
future. In short, the special virtue of the division of powers under 
the federal system established by the Constitution is its unique 
combination of rigidity and flexibility, which provides for adap- 
tability to suit the needs of the political and economic situation 
in ihe country. | 

The entire scheme of the distribution of legislative powers un- 
doubtedly display a strong tendency towards a high degree of 
centralisation. This has been praised by some as the product of a 
realism and a genuine understanding of the general tendency to- 
wards centralisation in all federations whatever be the nature of 
the division of powers in them as shown by the original, written 
provisions. At the same time, others have denounced it as devi 
tion from a strictly federal pattern and an attempt to embody uni- 
tarism in a federal form. Here we may recall our earlier discussion 
on the meaning of federalism and point out that there is no strictly 
rigid federal system set as a pattern for all to copy, nor any 
sanctity attached to any particular form of federation. Federal 
government is not always and everywhere good government. It” 
is not an end in itself, but a means for ensuring good government. 
Nevertheless, there are critics who point out that in a vast countr 
like India, the danger of excessive centralisation which may lea@” 


THE SCHEME OF DIVISION OF POWERS 275 


to “apoplexy at the Centre, and anaemia at the circumference” 
cannot altogether be ruled out in practice. 

The Union Government, by virtue of its position, is called upon 
to coordinate the activities of the various State Governments in 
the interests of uniformity without which there is the risk of fissi- 
parous tendencies growing unchecked. Moreover, ihe irend io- | 
wards centralisation is not peculiar to India. War, economic 
‘depression, the growth of social services, the mechanical revolu- 
tion in transport and industry, planning, the receipt by the States 
of financial assistance from the Union and judicial interpretation, 
_ all these have promoted the increase of federal power in the United 

States, Canada, Australia and Switzerland. As pointed out by 
an Indian critic of the Constitution, “What, notwithstanding the 
fiercely avowed intentions and policies of the founders of ihe 
_ American Constitution, has taken place in the United States, and 
what local and provincial antagonisms have been unable to pre- 
vent in Canada and Australia, has now been statutorily formulated 
in India.” 

Nevertheless, a careful reading of the sixty-six items over which - 
the States have exclusive jurisdiction along with the power they 
enjoy in the Concurrent field, should make it clear that the States 
are not reduced to a position of insignificance in.the scheme 
of division of powers. On the contrary, they have at their disposal 
substantial powers covering a large area which enable them io 
function as effective agencies of the sovereign power which they 
share with the Union. Take, for instance, items like public health, 
education, agriculture and fisheries which are placed within the 
jurisdiction of the States. Considering the importance of these 
items from a national point of view, one could even doubt the 
wisdom of leaving them in the State List. As a keen observer of 
the working of the administrative system has pointed out: 

“Epidemics respect no State boundaries, and for other reasons 
too national health is increasingly a national problem. Neither 
agriculture nor fisheries has greater local significance than 
national if as much. In a nation dedicated to the Welfare State 

~ideal, the food supply and the welfare of farm families are m- 

escapably national responsibilities. Almost all economic acti- 

vities are carried on in localities but this fact does not make 
their significance local. The Constitutional effort to specify 
scopes of national and state powers so precisely would appear 
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to raise the most serious barriers before national needs to de- 
velop and execute national programmes in the interest of 
national economy and the national public.” 


Yet, these powers are there with the States, making them power- — 


ful as units of a federal system that attempts a balanced. division 
of powers in the context of the modern world. 


So a ee re 


tlt a 


CHAPTER 29 


ADMINESERRATIVE RELATIONS 
BETWEEN STE: UNION AND -THE 
. ® DATES 


ONE OF the most difficult problems under a federal system is the 
adjustment of administrative relations between the Union and the 
States. In the absence of clear provisions in the Constitution, con- 
siderable difficulty is often experienced by the Union and the. 
States in the discharge of these responsibilities. The framers of 
the Indian Constitution therefore decided to include detailed pro- 
visions so as to avoid clashes between the Union and the States in 
the administrative field. Here again the pattern that is adopted 
is based mainly on that which was established under the Govern- 
ment of India Act of 1935. , 

According to Article 256, the executive power of every State 
is to be exercised in such a way as to ensure compliance with the 
laws made by Parliament. Further, the Union, Executive is em- 
powered to give such directions to a State as may appear to the 
Government of India to be necessary for the purpose. The idea 
of the Union giving directions to the States is foreign to most fe- 
derations. It is looked upon with suspicion and distrust in the 
United States. In Australia too, the position is more or less the 
same. Yet it is difficult to see how this can altogether be avoided 
in practice. 

Explaining the object of Article 256, Ambedkar said that it 
envisaged two propositions: 

- “The first proposition is that generally the authority to exe- 
cute laws which relate to what is called the Concurrent field, 
whether the law is passed by the Central Legislature or is passed — 
by the State Legislature shall ordinarily apply to the State. The 
second proposition it lays down is that if in any particular case 
Parliament thinks that in passing a law which relates io the 
Concurrent field, the execution ought to be retained by the 
Central Government, Parliament shall have the power to do so.” 
Ambedkar also said that if the Centre did not have such power, 

it would become impossible to secure the proper execution of 
the laws which Parliament was obliged to enact. Take, for ins- 
277 
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tance, laws such as the untouchability abolition law, factory legis- 
lation, child marriage abolition law. 

“Is it desirable that these legislations of the Central Govern- 
ment be mere paper legislations with no effect given to them? 
Is it logical, is it fair, that the Centre on which responsibility 
has been cast by the Constitution in the matter of untouchabi- 
lity should merely pass a law and sit with folded hands waiting 
and watching as to what the State Governments are doing in 
the matter of executing all these particular laws?” 

Not satisfied with the general power of the Union to give direc- 
tions to the States, the Constitution goes a step further and calls 
upon every State (under Article 257) not to impede or prejudice 
the executive power of the Union in the State. If any Union agency 
finds it difficult to function within a State, the Union Executive 
is empowered to issue appropriate directions to the State Govern- 
ment to remove all obstacles. The Union’s power of giving direc- 
tions in this regard includes certain specific matters such as - 

(1) the construction and maintenance of means of communi- 
cation which are of national or military importance, and 

(2) the protection of railways within the States. This power 
of giving directions does’ not in any way affect the power of 
Parliament to declare highways or waterways or the power of the 
Union to construct and maintain means of communication as 
part of its functions with respect to naval, military or air force — 
works. 

It is possible that by reason of the special directions given by 
the Centre some extra cost above normal may be incurred by the 
States in the performance of the service. The Constitution pro- — 
_ vides for compensating the States for the extra expenditure they — 
incur on account of undertaking such tasks. Under this provision, ~ 
the Union is obliged to come to an agreement with the States as 
to the amount that is to be paid. If, however, the parties fail to 7 __ 
reach an agreement, the matter will be referred to an arbitrator 
appointed by the Chief Justice of India. Such an arbitrator will 
decide the extra costs incurred which the Union should make 
good to the State concerned. | 

The Constitution also empowers the Union Executive, with the — | 
consent of the Government of a State, to entrust to that Govern- ~ 
ment or its officers functions which fall within the scope of the ~ 
Union’s executive functions. Parliament is also empowered, in a 
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similar manner, to confer powers or impose duties on State Officers 
through any of its laws which has application in a State. The 
Union Government will pay to the State the cost involved in the 
discharge of such functions by the State or its officers. Here again, 
if any dispute arises, it will be settled by an arbitrator appointed 
by the Chief Justice of India. 

Under Article 260 the Government of India may undertake 

any executive, legislative or judicial functions in a foreign ierri- 
_ tory on the basis of an agreement with the Government of that 
territory. The provisions of such agreement are governed by laws 
relating to the exercise of foreign jurisdiction and, as such, they 
will not come within the scope of the provisions dealing with the 
normal administrative relationship between the Union and the 
States. The necessity of this provision is obvious in the context 
of territories belonging to foreign powers within the geographical 
boundaries of the Indian Union. It is possible, as in the case of 
Pondicherry, that the de facto control over any of these territories 
may be vested in the Government of, India pending the de jure 
transfer of sovereignty. During such periods, these territories 
will be governed in accordance with the provisions of this article. 

Another provision that facilitates the smooth transaction of 

‘administrative business is embodied in Article 261. According 
to this, full faith and credit shall be given to public acts, records 
and judicial proceedings of the Union and the States in all parts 
of Indian territory. The manner in which these acts and records 
will be proved and their effect determined will be provided by 
Parliamentary enactments. Provision is also made for the execu- 
tion of final judgments or orders delivered or passed by civil courts 
in any part of India. 

- The Constitution has an important provision embodied in Article 
262 dealing with the waters of inter-State rivers and river valleys. 
Aware of the unending inter-State disputes over this subject in 
other federations, particularly the United States, the Constitution- 
makers decided that the power to deal with this subject should be 
vested exclusively in Parliament. Thus, Parliament may by law 
provide for the adjudication of any dispute or complaint with res- 
pect to the use, distribution or control of the waters of any inter- 
State river or river valley. Parliament may also provide that 
neither the Supreme Court nor any other Court shall exercise any 
jurisdiction in respect of any such dispute or complaint. The im- 
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portance of this provision is evident in the context of the many 
inter-State multi-purpose river valley projects like the Damodar 
Valley Corporation, which are being undertaken in different parts 
of the country. 

Finally, to facilitate the smooth working of the administrative 
machinery of the country as a whole as well as to ensure the bet- 
ter coordination of policy and action between the Union and the 
States or between the States themselves, the Constitution em- 


powers the President to appoint an Inter-State Council whenever 


the necessity is felt. The Council is charged with the following 

three specific duties: 

(1) To enquire into and advise upon disputes which may have 
arisen between States; 

(2) to investigate and discuss subjects in which the States or ihe 
Union and the States have a common interest; 

(3) to make recommendations upon these subjects and, in parti- 
cular, recommendations for the better coordination of policy 
and action with respect to these subjects. 

The President is empowered not only to establish such a Coun- 
cil but also to determine its organisation and procedure and to 
define the nature of its enon: So far, no such Council has been 
established. : 

An analysis of the legislative and administrative relations be- 
tween the Union and the States shows that the federal system 
established under the Constitution, like other similar systems, aims 
to achieve the fundamental objective of unity in diversity. A 


federation being a dual polity based on the division of authority ~ 


in all the principal departments of the governments, is bound to 
produce diversities in laws, administration and judicial protection. 
Up to a certain point, the diversity is to be welcomed as an at- 
tempt to accommodate the powers of government to local needs 
and circumstances. But when it goes beyond a point, it is capable 
of creating chaos and has indeed produced chaos in many federal 
States. The framers of the Indian Constitution were aware of ihe 
inherent dangers of a federal system which as Professor Dicey 
pointed out provides for the predominance of legalism and pro- 
duces a weak government. Conditions in India at the time of 
the transfer of power and immediately afterwards were such that 
those in authority feared that a federal set-up without adequate 
special safeguards to preserve unity would dissipate the century- 
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old effort at national unity. 

At the same time, it would have been politically unwise and 
impossible in practice to abandon altogether the idea of -establish- 
ing a federal system. Moreover, when vast areas are brought under 
a single national government, perhaps no constitutional form, ex- 
cept federalism can weld them together as willing partners of an 
integrated system. The urge for conserving power to rule over 
oneself and to be independent is as old as humanity. Dependence 
on others in any form is to be compensated by considerations of 
relative advantage. As independence without security would be 
short-lived, the predominant consideration in devising a federal 
Union was the urge for the preservation of independence. But 
for this paramount consideration and the existence of a vague, 
underlying cultural unity, India presents a picture of perplexing 
diversity. It has an area almost as large as Europe minus Russia 
and a larger population than that of the whole of Europe. The 
number of well-developed languages in India is more than in the 
whole of Western and Central Europe. and the racial and cultural 
differences more pronounced than in continental Europe. In these 
circumstances it was not easy to frame a federal constitu- 
tion that could satisfy at once the urge for independence and ihe 
paramount need for security. The framers of the Constitution, in 
their attempt to satisfy both these objectives, designed a federal 
system embodying several special features not generally found in 
other federations. 3 

We have dealt with most of these special features in different 
places. It may be appropriate here to collect them together so as 
to obtain a clear perspective of these distinctive features which 
place the Indian federation almost in a class by itself. 

(1) The division of powers between the Union and the States 
is the most elaborate ever attempted by a federal constitution. 
Although the idea of a Concurrent List of powers is ndt new, no 
other constitution has enumerated the items in. such detail and 
included in it a variety of subjects with a view to eliminating as 
far as possible, litigation between the Union and the States, and 
also the diversity of laws courts and procedures. The residuary 
powers are vested in the Union. 

(2) Usuaily, under a federal system, the States have their own 
constitutions separate from that of the Union. This is the case 
in the United States. The Indian Constitution, on the contrary, 
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embodies not only the Constitution of the Union but also those — 
of the States. Further, the States of the Indian Union have a : 
uniform constitution. The amending process, both for the Cons- — 
titution of the Union and the States, is the same. 
(3) Under the Indian federation, the territorial jurisdiction of 
each of the States can be changed, States themselves abolished 
and new States created, without resorting to the procedure pres- 
cribed for amending the Constitution (Art. 3). That is, the terri- — 
torial pattern of the federal system as it exists today can be — 
reorganised with suitable adjustments without resorting to the 
comparatively difficult process of a constitutional amendment. + 
(4) Dual citizenship is a usual feature that goes with the dual 
form of government established under a federation. As a result, — 
each member-State has the right to grant its citizens or residents 
certain rights which it may deny, or grant on more difficult terms, 
to non-residents. This was a striking feature of the American _ 
federation in its early days. As time passed by, the rigours of — 
‘dual citizenship’ have become less. Still the idea continues to be — 
associated with the federal system of government. In India, how- 
ever, it has no place. The Constitution has established a single 
citizenship. Indians, no matter where they reside, are all equal 
in the eyes of the law. 4 
(5) Dual polity involves in certain federations a double system — 
of judiciary. For example, in the United States, the States have 
their own judicial systems unrelated to and uncoordinated with, 
the federal judiciary. Australia too follows more or less the same ~ 
pattern. But in India the Supreme Court and the High Courts — 
form a single integrated judicial system. ‘They have jurisdiction — 
over cases arising under the same laws, constitutional, civil and’ 
criminal. The civil and the criminal laws are codified and are 
applicable to the entire country. To ensure their uniformity, they 
are placed in the Concurrent List. 
(6) A unique feature of the Indian federal system is its ability — 
to adapt itself to changing circumstances. This is in contrast with ~ 
the general characteristic of rigidity associated with federal cons- — 
titutions. Normally, the Indian Constitution is meant to be fede- 
ral. But under an emergency it can assume a unitary character. — _ 
The process of change-over does not involve stg complicated 5 4 
constitutional process. - | 
(7) The Constitution vests certain extra-ordinary powers in the 
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Union Government even during normal times. Thus, a resolution 
supported by a two-third majority of the Council of States can 
temporarily transfer any item from the State List to the Union 
List, enabling Parliament to pass laws on such items in the national 
interest. It also provides for Parliament to pass laws on items 
in the State List if two or more States ask for it. 

(8) The Heads of the States—the Governors—are appointed 
by the President. They hold office during his pleasure. 

(9) The Constitution has certain special provisions to ensure 
the uniformity of the administrative system and to maintain mini- 
_ mum common administrative standards without impairing the 
_ federal principle. These include the creation of All-India Ser- 
vices such as the Indian Administrative and Police Services and 
placing the members of these Services in KSY, administrative posi- 
tions in the States. 

(10) Appointments to the High Courts are made by the Pre- 
sident, and the judges of the High Courts can be transferred by 
the President from one High Court to another. 

(11) The Comptroller and Auditor-General of India has an 
organisation managed by the officers of the Indian Audit and 
Accounts Service—a Central Service, who are concerned not only 
with the accounts and auditing of the Union Government but also 
those of the States. 

(12) The Election Commission, a body appointed by the 
President, is in charge of conducting elections not only io Parlia- 
ment and to other elective offices of the Union, but also those io 
the State Legislatures. | 

(13) Although every Bill passed. by the State Legislatures nor- 
mally becomes law with the assent of the Governor, certain Bills 
have to be reserved for the assent of the President. Only with the 
assent of the President can such Bills become law. 

(14) The provision for giving grants-in-aid and loans from the 
Union to the States and the consequent capacity which ihe Union 
has to influence the States is again a special feature of the Cons- 
titution. 

(15) The Constitution vests powers in the Union and its 
agencies to resolve conflicts that arise between the Union and 
the States. The Finance Commission, the Inter-State Council 
etc. are examples of such agencies. 

(16) Finally, Coastititional amendment too is a comparati- 
vely simple process in India. This, again, emphasises the flexibi- 
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lity of the federal constitution. Ultimately, the test of a 
constitution is in its working. If it is found to be defective in any 
respect in its actual working, it should be amended. For this, the 
amending process should be reasonably simple and easy. 

The list is indeed formidable. Almost every one of these em- 
phasises the supremacy of the Union and its compulsive power 
to discipline the States. Where the Union has such predominant 
powers, can the system be called federal? Once again, it may 
seem that there is some validity in the viewpoints of some of the 
critics of the Constitution referred to earlier. But if we take into 


account the manner in which the States in India have been func- - 


tioning during the last decade and the substantial autonomy they 
have been enjoying in ordering their affairs within the sphere of 
power allocated to them, the conclusion will be different. Even 
when the Centre took over, under the emergency provisions, the 
administration of some of the States for short periods, it was done 
only for re-establishing responsible government in those States 
where owing to political instability, such government had become 
impossible. The only occasion when the Union availed itself of 
Article 249 and passed a law on a subject included in the State List 
was in 1951 when there was acute food scarcity and such a law 


became essential in the economic interests of the nation. But 


the operation of the law lasted only for a short period and the 
States got back their powers in this regard when the vegyne: é con- 
ditions disappeared. 

An objective study of the Constitution at work cannot miss a 
basic fact of constitutional government in India, namely, the exis- 
tence and functioning of full-fledged Parliamentary and Cabinet 


government in the States of the Indian Union. As Professor Ale- — 


xandrowicz points out: “A local executive fully responsible to a 
local Legislature ensures a good deal of local internal sovereignty 


and sovereignty means statehood, limited as it may be by the dis- — 


tribution of powers. Local States pursue local policies, sometimes 
in accordance with the policy of the Centre, sometimes not. This 


distinguishes them precisely from the position which prevails in J 


administrative federations in which local units must toe the line 


and always follow the policy of the Centre. India is undoubtedly — 


a federation in which the Aattributes of statehood are shared be- 
tween the Centre and local States. Instead of defining her by the 
vague term of ‘quasi-federation,’ it seems more accurate to ex- 


— 
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clude her from the category of administrative federations and to 
consider her a federation with vertically divided sovereignty. 
Moreover, the position of local States is also strengthened by iwo 
significant developments, one connected with the opposition to 
formation of coalition governments in a number of local States, 
the other with the reorganization of the Union on linguistic lines.” 

About the operation of the federal system from an administra- 
tive point of view and the trend it indicates for the future, here 
are a few significant observations which Paul Appleby made after 
his study of India’s administrative system. 

“It is not too unfair, I think, to.say that except for the charac- 
ter of its leadership, the new national government of India is 
given less basic resource in power than any other large and 
important nation, while at the same time having rather. more 
sense of need and determination to establish programmes deal- 
ing with matters important to the national interest. The ad- 
ministrative trend is evidently to go still further, to give over 
to the States same financial resource now in the province of 
the Centre, to minimize in practice some of the marginal or 
interpretative zones of power, and to retreat before an opposi- 
tidn State minister’s charge of interference with the States. 

“No other large and important national government, I be- 
lieve, is so dependent as India on theoretically subordinate but 
actually rather distinct units responsible to a different political 
control, for so much of the administration of what are recogniz- 
ed as national programmes of great importance io the nation. 

“The power that is exercised organically in New Delhi is the 
uncertain and discontinuous power of prestige. It is influence 
rather than power. Its method is making plans, issuing pro- 
nouncements, holding conferences. In- reference to two dif- 
ferent programme fields I have been authoritatively informed 
at both the Centre and in the States that the Centre’s adminis- 
trative function is performed by annual or semi-annual confe- 
rences. Any real power in most of the development field is the 
personal power of particular leaders and the informal, extra- 
constitutional, extra-administrative power of a dominant party 
coherent and strongly led by the same leaders. Dependence for 
achievement, therefore, is in some ¢rucial ways apart from the 
formal organs of governance, in forces which in the future may 
take quite different forms.” 


‘ 
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Appleby’s criticisms focussing attention on the weakness of ihe 
Central power may be countered by pointing out the different ins- 
truments of control with which the Centre may bring the States. 
to its way of thinking. The role of the Planning Commission, an 
extra-constitutional body created by the Centre and the manner 
in which it acts as a Super-Cabinet for the whole of India direct- 
ing and regulating the entire socio-economic activity on a national 
_ basis, may be cited as an illustration. Yet, the basic fact remains 
that India is not ruled by one government but simultaneously by 
_ sixteen Governments, one national government and fifteen State 
Governments sharing between them the totality of governmental 
power under the Constitution. Such sharing of sovereign powers 
by different governments under the same constitution is possible 
only under a federal system and that is what makes India a federal 
union and its constitution a federal constitution. 
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No OTHER federal constitution makes such elaborate provisions 
as the Constitution of India with respect to the relationship be- 
tween the Union and the States in the financial field. In fact, by 
providing for the establishment of a Finance Commission for the 
purpose of allocating and adjusting the receipts from certain sour- 
ces, the Constitution has made an original contribution in this 
extremely complicated aspect of federal relationship. The signi- 
ficance of this provision becomes evident when one takes into 
account the unending conflicts between the federation and ithe 
- units in the financial field that characterise the working of the 
older federations. Often the federation and the units have tried 
to raise revenue by taxing the same sources such as income-tax. 
In theory it may look all right. But in practice it created great 
inconveniences. The federation thought that the States stood in 
its way of enhanced taxation while the States looked upon the 
federation as a hindrance to their financial soundness. At the 
same time, the people thought that they were subjected io double 
or excessive taxation. There was a constant challenge by the States 
to the authority of the federation to impose a particular tax. At 
the same time, the federation too resorted to the same process 
against the States. Individual citizens too challenged the authority 
of either the federation or the States so as to suit their interests. 
The result was an enormous amount of litigation. The Courts 
tried to solve the problem by propounding new doctrines of in- 
terpretation. The doctrine of Immunity of Instrumentalities as 
propounded by the Supreme Court of the United States is an 
example in point. 

The Government of India Act, 1935, had sisi a sofetion 
_ of the problem by a better device. To avoid all confusion, it iried 
to allocate every possible source of taxation cither to the Centre 
or the Provinces. In some cases, the Centre was allowed to levy 
and collect the tax but distribute the proceeds io the Provinces. 
But the real drawback of the Act of 1935 was the extremely limit- 
ed revenue resources of the Provinces. The makers of the present 
Constitution, while following the same system as obtained under 
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the 1935 Act, wanted to avoid the repetition of its defect. As 
a result, the Constitution lays down a broad scheme for the dis- 
tribution of revenue resources between the Union and the States. 
But it left the task of detailed allocation to the Finance Commis- 
sion to be set up by the President within two years after the 
inauguration of the Constitution. 

The basic principles that guide the allocation of resources be- 
tween the federation and the units are efficiency, adequacy and 
suitability. It is indeed difficult to achieve all the three ends at the — 
same time. Constitutional, natural and economic considerations 
often stand in the way. Even if a certain system might suggest 
itself as the most acceptable, it would not satisfy the claims and 
counter-claims of the various States. Hence, the Constitution has 
attempted a compromise. According to this, the subject is divided 
into two parts, namely, (1) the allocation of revenues between 
the Union and the States, and (2) the distribution of grants-in- 
aid. The following list will show the respective sources of revenue 
for the Union and the States: 


(1) UNION SOURCES 

Corporation tax. 

Currency, coinage and legal tender; foreign exchange. 

Duties of customs including export duties. — 

Duties of excise on tobacco and certain goods manufac- 

tured or produced in India. 

5. Estate duty in respect of property other than agricultural 
land. 

6. Fees in respect of any of the matters in the Union List, 
but not including any fees taken in any Court. 

7. Foreign Loans. : 

8. Lotteries organised by the Government of India or the — 
Government of a State. 

9. Post Office Savings Bank. 

10. Posts and Telegraphs; Telephones, Wireless Broadcasting — 
and other like forms of communication. 5 

11. Property of the Union. 

12. Public Debt of the Union. 

13. Railways. 

14. Rates of stamp duty in respect of Bills of Pacha 
Cheques, Promissory Notes ete. | 
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Reserve Bank of India. 


. Taxes on income other than agricultural income. 
17. 


Taxes on the capital value of the assets, exclusive of 
agricultural land, of individuals and companies. 

Taxes other ‘than stamp duties on transactions in stock 
exchanges and future markets. 

Taxes on the sale.or purchase of newspapers and on 
advertisements published therein. 

Terminal taxes on goods or passengers, carried: by rail- 
ways, sea or air. 


(11) STATE SOURCES 


Capitation taxes. 
. Duties in respect of succession to waked land. 
. Duties of excise on certain goods produced or manufac- 


tured:-in the States, such as, “aicohale liquids, opium etc. 


. Estate duty in respect of agricultural land. 
. Fees in respect of any of the matters in the State List, 


but not including fees taken in any Court. 


. Land Revenue. 
. Rates of stamp duty in respect of documents other than 


those specified in the Union List. 


. Taxes on agricultural income. 
. Taxes on land and buildings. 
. Taxes on mineral rights, subject to limitations imposed 


by Parliament relating to mineral development. 


. Taxes on the consumption or sale of electricity. 
. Taxes on the entry of goods into a local area for con- 


sumption, use or sale therein. 


. Taxes on the sale and purchase of goods other than news- 


papers. 


. Taxes on advertisements other than ons published in 
_newspapers. 


. Taxes on goods and passengers carried by road or on 


inland waterways. 


. Taxes on vehicles. 

. Taxes on animals and boats. ' 

. Taxes on professions, trades, callings and employments. 
. Taxes on luxuries, including taxes on entertainments, 


amusements, betting and gambling. 
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20. Tolls. 


(111) Taxes LEVIED AND COLLECTED BY THE UNION BUT 
ASSIGNED TO THE STATES (Art. 269.) 

1. Duties in respect of succession to property other than git 
cultural land. y 

2. Estate duty in respect of property other than agricultural 
land. 

3. Taxes on railway fares and freights. ! 

4. Taxes other than stamp duties on transactions in stock — 
exchanges and future markets. 

5. Taxes on the sale or purchase of newspapers and on ad-— 
vertisements published therein. 

6. Terminal taxes on goods or passengers carried by railway. 
sea or air. | 

7. Taxes on the sale or purchase of goods other than news 
papers where such sale or purchase takes place in the | 
course of inter-State trade or commerce. 7 


- 


' 


(IV) Duties LEVIED BY THE UNION BUT COLLECTED AND 
APPROPRIATED BY THE STATES (Art. 268) 

Stamp duties and duties of excise on medicinal and toilet pre- 
parations (those mentioned in the Union List) shall be levied by 
the Government of India but shall be collected: , | 
(7) in the case where such duties are leviable within any Union 

territory, by the Government of India, and 
(ii) in other cases, by the States within which such duties are res-_ 

pectively eizibte: . 


(V) TAXES WHICH ARE LEVIED AND COLLECTED BY THE UNION — 
BUT WHICH MAY BE DISTRIBUTED BETWEEN THE UNION AND 
THE STATES (Art. 270 and 272). 

1. Taxes on income other than agricultural income. 
2. Union duties of excise other than such duties of excise on 
medicinal and toilet preparations as are mentioned in the 
Union List and collected by the Government of India. 
“Taxes on income” does not include corporation tax. The dis- 
tribution of income-tax proceeds between the Union and the 
States is made on the basis of the recommendations of the Finance 
Commission. According to the recommendation of the Second 
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Finance Commission, 1957, the percentage of the States 1s fixed 
_ at sixty. 

In spite of articles 269 and 270 which ora for the collec- 
tion of taxes by the Union either to be assigned to the States or 
to be shared between the Union and the States, Parliament is, 
under article 271, authorised to impose a surcharge for the pur- 
poses of the Union on all the items of tax included in articles 269 
and 270. The entire proceeds of such a surcharge will form part 
of the Consolidated Fund of India. | 


Taxes on Professions, Trades Etc. (Art. 275) 
Although the imposition and collection of income-tax are within 
the jurisdiction of the Union, the States are permitted to impose 
a tax on professions, trades, callings or employments. Such a tax 
will not be invalid on the ground that it relates to a tax on income. 
Taxes on professions etc. are generally made use of for the benefit 
of local self-governing institutions such as municipalities, local 
boards etc. If such a tax were not allowed, an important source 
of income of these bodies would have come to an end, adversely 
affecting their already depleted sources of income. There is, how- 

ever, an upper limit of Rs. 250 per annum prescribed for this tax. 


Grants-in-Aid (Art. 275) 
Federalism is not only a unifying but also a levelling-up force. 
Among the constituent States of the Union are some which are 
developed and advanced while others are undeveloped or under- 
. developed and backward. One of the results expected of a federal 
union is the opportunity that it should provide for the socially 
and economically backward units to better their lot. A common 
_ method adopted for this purpose is the system of the Union giving 
grants to the needy States. Article 275 provides for this by em- 
powering Parliament to pay, out of the Consolidated Fund of 
India, certain sums every year as grants-in-aid of the revenues of 
such States, to the extent that such assistance is adjudged as neces- 
sary. The grants so fixed are based upon the recommendations® 
of the Finance Commission. It is not necessary that every State 
should get grants-in-aid every year. If, in the opinion of the 
Finance Commission, a particular State does not need such assis- 
tance, Parliament may leave it out while allocating such grants. 
The Constitution, however, makes it obligatory for the Union 
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Government to pay such grants-in-aid to cover the schemes of de- 
velopment undertaken by a State with the approval of the Union | 
for the purpose of promoting the welfare of the Scheduled Tribes 
in that State or raising the level of administration of the Schedules 
Areas. 


Bills Affecting Taxation in which the States Are Interested 
(Art. 274). 

In the case of all Bills relating to taxation in which the States are 
interested, the Constitution requires the prior recommendation of 
the President. Thus, when a Bill which affects the meaning and 
scope of the term ‘agricultural income’ as applied to Indian in- 
come-tax is to be introduced in the House of the People, the Pre- 
sident’s recommendation is necessary. The purpose of such 
recommendation by the President is to safeguard the interests of 
the States by making it obligatory for the Union Government to 
consult them through the President. | 


The Finance Commission (Art. 280 and 281). 
As has been pointed out earlier, the constitutional requirement of 
setting up a Finance Commission is an original idea. According 
to this, the President should, within two years from the inaugura- 
tion of the Constitution and thereafter on the expiry of every. fifth 
year or at such earlier intervals as he thinks necessary, constitute 
a Finance Commission. The Commission will consist of a Chair- 
man and four other members who are all to be appointed by the 
President. As the Commission has to be constituted at regular 
intervals, a certain measure of continuity in the work of these 
Commissions is ensured. And each Commission profits by the 
work of its predecessors. 

According to Article 280, the Finance Commission has to make 
recommendations to the President on two specific matters and on | 
“any other matter referred to the Commission by the President 
in the interests of sound finance.” 

@ The two specific matters are: 

(7) the distribution between the Union and the States of the — 
net proceeds of taxes which are to be, or may be, divided be- — 
tween them and the allocation between the States of the respoom 
tive shares of such proceeds; and 

(ii) the principles which should govern the grants-in-aid of the q 
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eee of the States out of the Consolidated Fund of India. 

‘The Constitution makes it mandatory under Article 270 to di- 
vide taxes on income other than agricultural income between the 
‘Union and the States. For this purpose, taxes on income exclude 
corporation tax and any surcharge which may be levied for Union 
purposes. To the extent that the proceeds of taxes on income re- 
present proceeds attributable to Union Territories or to taxes pay- 
able in respect of Union emoluments, they are retained by the 
Union. The Constitution also contains in Article 272 an enabling 
provision under which, if Parliament so prescribes by law, Union 
duties of excise other than duties of excise on medicinal and ioilet 
preparations may be divided. 

The President, after considering the recommendations of the 
Finance. Commission with regard to income-tax, prescribes. by 
order the percentages and the manner of distribution. Parliament 
is not directly concerned with the assignment and distribution of 
income tax. | 

Article 275 deals with the grants-in-aid of the revenues of the 
State. These grants-in-aid are to be provided by law of Parlia- 
ment; but clause (2) of this Article states that until provision is 
made by law, the President may exercise this Sha by order. His 
power is, however, conditioned by the proviso “that after a Finance 
Commission has been constituted no order shall be made under 
this clause by the President except after considering the recom- 
mendations of the Finance Commission.” No reference to the 
Commission is necessary, if the grants-in-aid are provided by law 
of Parliament or if the President considers that no State is in need 
of assistance. The President did, however, refer the matter to 
both the first and the second Finance ns for their re- 
commendations. 

Under Article 280 (3) (b) the Finance Commission has ihe 
Guty of making recommendations as “to the principles which 
should govern the grants-in-aid of the revenues of the States out 
of the Consolidated Fund of India.” 

Under Article 280 (3) (c) the President may refer to the Com- 
mission any matter which he considers to be in the interests of 
sound finance. Under this provision, they were asked to make 
recommendations as to the principles which should govern the 
distribution, among the States, of the net proceeds in any financial 
year of 
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(a) the estate duty in respect of property other than agricul- 

tural land; 

(b) the tax on railway fares; and 

(c) the additional duties of excise on mill-made textiles, sugar 

and tobacco (including manufactured tobacco), to be levi- 
ed in replacement of the sales taxes on those articles. 

In the case of the last item, the Commission had been asked to 
recommend the amounts which should be assured to each State 
as the income now derived by it from the levy of the sales taxes 
on these commodities. 

The importance of the Finance Commission as a constitutional 
instrtument capable of settling many complicated financial prob- 
lems that affect the relationship of the Union and the States may 
be seen from the recommendations of the last two Commissions. 
The present system of allocation of finance between the Union 
and the States is almost entirely the result of these recommenda- 
tions. | : 
The chief merit of the work of the Commission lies in its im- 
partial and objective out-look as a steadying force in the finances 
of the federal system and its ability to take the question of distri- 
bution of finances out of the vortex of federal-state political pres- 
sures and controversies. In fact, the Commission acts as a buffer 
between the Union and the States, checking the clamorous, ‘inance- 
hungry States bent upon applying their political pressure on the 
Union, and, at the same time, making the latter give as much as 
possible to the needy States. It will be almost impossible for the 
Union to go against the recommendations of the Commission. — 

The Constitution also embodies a number of special provisions 
which seek to establish a certain amount of immunity from taxa- 
tion by the State Governments on the income and property of the 
Union and vice versa. Further it contains several detailed pro- 
visions dealing with miscellaneous financial matters. 

To examine the financial relations between the Union and the 
Siates is indeed to traverse difficult terrain. The provisions are 
detailed, often expressed in difficult and clumsy legal terminology. 
Moreover, almost every general proposition is qualified or modi- 
fied by exceptions or limitations. Nevertheless, these detailed pro- 
visions have one solid merit, that of eliminating the possibility of 
much litigation which has been the bane of the older federations. 
Critics of the bulkiness of the Constitution should take special 
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note of this. It is a striking feature in the working of the Constitu- 
tion that the volume of litigation in this Ba during the last de- 
cade has been negligible. 

Thus, the financial pfovisions of the Constitution have on the 
whole avoided the pitfalls of other federal constitutions. This 
has been achieved by sharply demarcating the tax jurisdictions of 
each authority—Union and State—in order that conflicts in the 
concurrent zone of tax jurisdiction may not arise. The Consti- 
tution has not followed the, simple dichotomy of direct and in- 
direct tax commonly followed in some federations. Both direct 
and indirect taxes have been allocated to the Union and the States. 
The rationale of the division is the fundamental principles of fe- 
deral finance, namely, efficiency and suitability. The principle of 
adequacy has ‘been met by the provision dealing with federal 
grants-in-aid. The framework of the entire financial fabric is 
based upon the assumption of Union-State co-ordination, so that 
the fiscal relations between the Union and the States may be 
harmonious. 

Viewing the Union-State relationship in the financial field as a 
whole, one finds that it is in harmony with the general nature of 
the Indian federalism, namely, the tendency. for centralisation. 
The Union Government is financially stabler and stronger than 
the State Governments. This was necessary to facilitate the plan- 
ned development of the country as a whole and to check parochial 
and even separatist tendencies in the economic activities within 
individual States. As it is, the States are, in view of their limited 
resources, bound to look up to the Union for financial aid for 
most if not all developmental projects. Naturally, they will have. 
to follow the lead of the Union and at times even submit to its 
dictation. This has its merits as well as defects. But this seems 
to be the only course possible at the present stage of development 
of India’s economy. 

Nevertheless, financial relations between the Union and the 
States are bound to change in future as the pattern of Indian eco- 
nomy undergoes change. Adjustments will have to be made in 
the light of such change. Legislative enactments on taxation can 
not be made for all time to come. The relation of the State Gov-. 
ernments to the Federal Government is a dynamic relation; and 
its problems cannot be solved once for all any more than the 
problems of life itself. 


CHAPTER 31 
INTER-STATE TRADE AND COMMERCE 


FROM THE very beginning of its deliberations, the Constituent As- 
sembly was keen to ensure the freedom of inter-State trade and 
commerce throughout the Union. In fact, one of the primary pur- 
poses of a federal Union itself is the establishment of freedom of 
commerce. According to some writers, it is the Commerce Clause 
of the American Constitution which made the United States one 
united nation. For, under the Commerce Clause, the national 
government of the United States assumed enormous powers of re- 
gulating a wide variety of activities of the citizens and of the cons- 
_tituent States. But the process has involved an unending legal 
conflict which is still raging between the Union and the States even 
after a century and a half of the working of the Constitution. In 


Australia too, the situation is not happy owing to the omnibus 
character of the right to inter-State trade and commerce that is. 


embodied in the Constitution. 

The framers of the Indian Constitution had the benefit of these 
experiences at the time of drafting the provisions dealing with 
Inter-State Trade and Commerce as embodied in the Constitution. 
This is why Articles 301 to 307 form a well-thought-out scheme 
and, in the opinion of one of the members of the Drafting Com- 
mittee, “are about as nearly perfect as human ingenuity could pos- 
sibly make them.” The objective behind the principle of freedom 
of inter-State commerce is that within the country, trade and com- 
merce should develop to the largest possible extent and it should 
not be hindered by artificial barriers and restrictions imposed by 
the various States of the federation. 

Accordingly, the Constitution has taken into account the larger 
interests of India as a whole as well as the interests of particular 
States and the wide geography of this country in which the in- 
terests of one region differ from those of another. Speaking on 


the general nature of the provisions, Ambedkar said: “I should — 


also like to say that according to the provisions contained in this 
part, it is not the intention to make trade and commerce absolute- 
ly free, that is to say, deprive both Parliament and States of any 
power to depart from the fundamental provision that trade and 
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commerce shall be free. The freedom of trade and commerce is 
subject to certain limitations which may be imposed by Parlia- 
ment or by the Legislatures of the various States, subject io the 
fact that the limitations contained in the power of Parliament is 
confined to cases arising from scarcity of goods in one part.of ihe 
territory of India, and in the case of the States it must be Justified 
on the ground of public interest.” 

Article 301 is general in scope and enacts that “subject io the 
other provisions of this Part, trade, commerce and intercourse 
throughout the territory of India shall be free.” After having 
stated the general nature of the freedom of trade and commerce, 
the Constitution details the eros to this freedom. There 
are five such limitations. 

(1) Parliament may impose restrictions in any part of the ierri- 
tory of India in the public interest. (Art. 302) The purpose of 
this provision is to allow the Government of India to restrict the 
-movement of goods so as to safeguard a well-balanced economy 
and the proper organization and ordering of supplies of goods and 
services. Famine may be raging in one part of the country while 
there is plenty i in another part, as has been the experience of the 
country in regard to food during the last several years. If Parlia- 
ment has no effective powers to check such abnormal situations, 
freedom of trade and commerce, instead of a blessing, will be- 
come a menace to the freedom of life itself. 

(2) Although Parliament is empowered to restrict the {rec 
movement of articles of trade and commerce, normally the laws 
passed by Parliament in this context ought to be non-discrimina- 
tory in character. In other words, it should not prefer one State 
to another. But when any part of the country is suffering from 
scarcity of goods, Parliament may, to meet such a situation, pass 
even a discriminatory law. (Art. 303) 

(3) A State Legislature may impose on. goods imported from 
other States any tax if similar goods produced in that State also 
are taxed in a like manner. A State Legislature is also authorised 
to impose reasonable restrictions on the freedom of trade and 
commerce with or within that State as may be required in the 
public interest (Art. 304). Here is a certain amount of discretion 
given to the States to regulate inter-State trade and commerce 
under exceptional conditions. But this is subject to Central con- 
trol. According to this, any Bill which seeks to introduce such 
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restrictions can be introduced in the State Legislature only with 
the previous sanction of the President. The purpose of the _provi- 
sion is obvious. If on account of parochial patriotism or pro- 
vincialism and in disregard of the larger interests of India as a 
whole, a new Bill or an amending Bill to modify an existing law 
is introduced in a State Legislature, it will be open io the Presi- 
dent to withhold the sanction. The President will have the op- 
portunity to see that the legislation is in the public interest and 
the restriction imposed is reasonable. st 

(4) Under Article 305, tax laws existing at the time of the 
inauguration of the Constitution were safeguarded even if they 
violated the freedom of inter-State trade and commerce and the 
power of Parliament to regulate it. At the same time, the Presi- 
dent was empowered to make any changes to those laws as he 
thought fit. This Article in its present form was added by the 
Fourth Amendment of the Constitution, 1955, and it saves also 
all laws providing for State monopolies which were passed before - 
the coming into effect of the Fourth Amendment. The fact that 
every restriction should be reasonable in relation to its objective 
leaves the Supreme Court with adequate power to examine and ~ 
adjudicate upon the reasonableness of such restrictions and de- 
clare those that are unreasonable in its view invalid. 

(5) Finally, under Article 307, Parliament is empowered to 
appoint such authority as it considers appropriate for carrying 
cut the purposes of Articles 301 to 304 and to confer on that 
authority such powers and duties as it thinks necessary. Speaking 
on this provision, Ambedkar said: “(It) is merely an article which 
would enable Parliament to establish an authority such as the 
Inter-State Commission as it exists in the U.S.A. Without speci- 
fically mentioning any such authority it is thought desirable to 
leave the matter in a fluid state so as to leave Parliament freedom 
to establish any kind of authority that it may think fit.” Australia 
too has such an Inter-State Commission which renders valuable 
service in the field of inter-State trade and commerce. | 


Taxes on Inter-State Sales and Purchases (Art. 286) 
The Constitutional provisions dealing with taxes on purchase and ~ 
sale of goods were not in the original draft of the Constitution. 
They were introduced by Ambedkar in the form of amendments 


almost towards the end of the deliberations of the Constituent ~ 
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Assembly. Speaking on the necessity of those provisions, he said 
that although | 

“the financial system which has been laid down in the scheme 

of the Draft Constitution is better than any other financial sys- 

tem that I know of, I think it must be said that it suffers trom 

one defect. That defect is that the Provinces (States) are very 

largely dependent for their resources upon the grants made io 

rem: by the Centres nis I think, therefore, that while a 

large number of resources on which the Provinces depend have 

been concentrated in the Centre, from the point of view of 
_ constitutional government, it is desirable at least to leave one 
important source of revenue with the Provinces.” 

While it was felt that an important source of income should 
be left to the States by allowing them to tax the purchase or sale 
of goods, it was also keenly felt that the use of such tax power by 
the States should not be allowed to affect prejudicially the freedom 
of -inter-State trade and commerce. Hence Article 286 (1) pro- 
vided that no State could impose a tax on the sale or purchase of 
goods if such sale or purchase took place (a) outside the State; 
or (b) in the course of the import of the goods into, or export of 
the goods out of, the territory of India. There was, however, an 
explanation to sub-clause (a) above which provided that “a sale 
or purchase shall be deemed to have taken place in the State in 
which the goods have actually been delivered as a direct result of 
such sale or purchase for the purpose of consumption in that 
State, notwithstanding the fact that under the general law relating 
to sale of goods the property in the goods has by reason of such 
sale or purchase passed in another State.” Section (2) of Article 
286 provided that except as permitted by Parliament, “no State 
shall impose a tax on the sale or purchase of any goods where 
such sale or purchase takes place in the course of inter-State trade 
or commerce.” Finally, under Section (3) of the same Article, a 
State Legislature was prohibited from imposing a tax on the sale 
or purchase of any goods declared by Parliament as essential to 
the life of the community, unless assent to such law was given by 
_ the President. 

The operation of sales tax laws made by the States under these 
provisions, however, soon created practical difficulties; controver- 
sies which resulted from them reached the Supreme Court in ap- 

peals from the High Courts. But even the Supreme Court could 
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not give an altogether satisfactory interpretation. The Court was 
sharply divided in its pronouncements. On one occasion the Court 
by a narrow majority reversed one of its own previous decisions 
_on the subject. 

The Court’s divided decision as well as its reversal of its own 
earlier position, put the whole question of taxes on Inter-State 
sales by the States in a new perspective. The decision, as it stood, 
prohibited the States from imposing sales tax on any inter-State 
transaction until Parliament by law provided otherwise. The 
upshot of the divergent opinions of the judges was the Sixth 
Amendment of the Constitution. The Amendment retained — 
clause (1) of Article 286 in the original form, but, for the rest, 
the following provisions were substituted: 

“286 (2). Parliament may by law formulate principles tor 
determining when a sale or purchase of goods takes place a 
any of the ways mentioned in clause(1). | 

*286(3). Any law of a State shall, in so far as it Pcinacll ; 
or authorises the imposition of, a tax on the sale or purchase 
of goods declared by Parliament by law to be of special im- 
portance in inter-State trade or commerce, be subject to such | 
restrictions and conditions in regard to the system of levy, rates 
and other incidents of the tax as Parliament may by law specify.” 
In accordance with these provisions, Parliament passed the 

Central Sales Tax Act, 1956, embodying the above-mentioned 
principles and that law now governs the different aspects of this 

rather complicated subject. 32 
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CHAPTER 32 
EMERGENCY PROVISIONS 


No CHAPTER of the Constitution has been the subject of more 
acrimonious attack by its critics than that dealing with the Emer- 
gency Provisions. The Constituent Assembly witnessed one of 
its Most agitated scenes during the discussion on these provisions. 
_Many prominent members of ‘the Assembly opposed the inclusion 
of these provisions in the Constitution as they thought that they 
were inconsistent with the democratic provisions embodied else- 
where. The majority of the members, however, favoured the in- 
clusion of these provisions, although reluctantly, as a precautionary 
“Measure against possible Serapiive forces destroying the newly 
established Union. 

The Constitution provides for three different categories of emer- 
gency and in each case the President is empowered to declare the 
emergency. 


(a) War Emergency (Art. 352) ) 

If the President is satisfied that a grave emergency exists where- 
by the security of India or any part of its territory is threatened by 
war, external agression or internal disturbance, he may proclaim 
a State of emergency. The Proclamation may be revoked subse- 
quently; if not, it should be laid before Parliament. If Parliament 
does not approve of it within two months, it will become ineffec- 
tive. 

It may be that at the time of the Proclamation, the House of the 
People has been dissolved or its dissolution takes place within 
two months after the Proclamation. In either case, it shall be laid 
before the Council of States. If the Council passes it, it must still 
be approved by the House within thirty days after the meeting of 
the new House of the People. If on the other hand, the Council 
itself has not approved the Proclamation, it will cease to be valid. 

The power of the President to declare an Emergency may be 
made use of even before the actual occurrence of the aggression 
or disturbance, if the President is satisfied that there is imminent 
danger. 
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Effect of the Proclamation: (Art. 353 and 354) 

_ As soon as the Emergency is proclaimed, the federal provisions 
of the Constitution cease to function in the area affected by the 
Proclamation. As a result, there is a two-fold expansion of the 
authority of the Union. First, the executive power of the Union 
will extend to the giving of any directions to any State Executive 
in the emergency area. Secondly, Parliament’s law-making power 
will extent to the subjects enumerated in the State List. Further, 
the President is empowered to restrict or prohibit by order the 
distribution of revenues that are normally to be assigned entirely 
to the States under the financial provisions of the Constitution. 
However, all such orders have to be placed before each House 
of Parliament for its approval. The combined effect of the opera- 
tion of these provisions is the emergence of a full-fledged unitary 
government. . 


(11) Constitutional Emergency in the States (Att. 356) 
If the President is satisfied on receipt of a report from the Gover- 
nor or otherwise that a situation has arisen in which the govern- 
ment of a State cannot be carried on in accordance with the 
provisions of the Constitutign, he is empowered to proclaim an 4 
Emergency. As a result, (i)\he may assume to himself all or any 
of the functions of the State or he may vest all or any of those 
functions in the Governor or any other executive authority; )(1i) 
he may declare that the powers of the State Legislature shall be 
exercisable by Parliament; and (iii) he may make any other inci- 
dental or consequential provisions necessary to give effect to the 
objects of the Proclamation. The President, however, cannot as- 
sume to himself any of the powers vested in a High a - 
The Proclamation will have to be approved by the Houses of 
Parliament in the same manner in which a war-emergency Pro- 
clamation has to be approved. But even if Parliament has approv- 
ed the Proclamation, it will normally cease to operate six months 
after the Parliamentary approval. The Proclamation can be re-. 
peated successively if necessary so as to allow the period of 
Emergency to continue for a maximum of three years. ¢ 
If the Emergency Proclamation authorises Parliament to exer- 
cise the powers of the State Legislature, it is open to Parliament © ~ 
to adopt one or the other of two alternative courses. It may pass 
all legislative enactments for the State including financial legisla- 


EMERGENCY PROVISIONS 303 


tion. But if Parliament does not find it convenient to do all this 
additional work, it may confer on the President the power of the 
State Legislature to make laws, or authorise the President io de- 
legate this power to any suitable authority. Parliament is also 
empowered to authorise the President to sanction expenditure 
from the Consolidated Fund of the State, if the House of the 
People is not in session pending approval of such expenditure by 
Parliament. It is also provided that any law made by any of the 
authorities mentioned above will cease to have validity at the 
end of a year after the Proclamation has ceased to operate. 


Suspension of Fundamental Rights (Art. 358 and 359) 

During the period of Emergency as declared under either of ihe 
two categories discussed above, the State is empowered to suspend 
the Fundamental Rights guaranteed under Article 19 of the Cons- 
titution. The term “State” is used here in the same sense in which 
it has been used in the chapter on Fundamental Rights. It means 
that the power to suspend the operation of these Fundamental 
Rights is vested not only in Parliament but also in the Union Exe- 
cutive and even in a subordinate authority. Further, the Consti- 
tution empowers the President to suspend the right to move any 
court of law for the enforcement of any of the Fundamental Rights. 
It means that virtually the whole chapter on Fundamental Rights 
can be suspended during the operation of the Emergency. How- 
ever, such\orders are to be placed before Parliament as soon as 
possible ior its approval. 


(II) Financial Emergency (Art. 360) 
If the President is satisfied that a situation has arisen whereby the 
financial stability or credit of India or any part of it is threatened 
he may declare a Financial Emergency. The Proclamation in this 
case also should be approved by Parliament as in the other iwo 
cases of Emergency. 

During the Financial Emergency, “the executive authority of 
the Union shall extend to the giving of directions to any State to 
observe such canons of financial propriety as may be specified in 
the direction” or any other directions which the President may 
deem necessary for the purpose. Such directions may include 
those requiring the reduction of salaries and allowances of govern- 
ment servants and even those of the judges of the Supreme Court 
and the High Courts. 
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Criticism in the Constituent Assembly 
Critics in the Constituent Assembly characterised these provi- 
sions as too sweeping and autocratic. | 

“Coming to this grand finale and the crowning glory of this 
chapter of reaction and retrogression,” observed K. T. Shah, 
“I find one cannot but notice two distinct currents of thought 
underlying and influencing throughout the provisions of this — 
chapter: (1) To arm the Centre with special powers against 
the units and (2) to arm the government against the people 
» hives Looking at all the provisions of this chapter particu- — 
larly and scrutinising the powers that have been given in almost — 
every article, it seems to me, the name only of liberty or de- 
mocracy will remain under the Constitution.” 

H. V. Kamath who was another severe critic said: 

“I fear that by this single chapter we are seeking to lay the 
foundation of a totalitarian State, a police State, a State com- 
pletely opposed to all the ideals and principles that we have 
held aloft during the last few decades, a State where the rights 
and liberties of millions of innocent men and women will be in ~ 
continuous jeopardy, a State where if there be peace, it will 
be the peace of the grave and the void of the desert.” 

According to H. N. Kunzru, the emergency financial provisions 
were a serious threat to the financial autonomy of the States. ~~ 
While the whole chapter on emergency provisions was the sub- 
ject of severe attack, two articles in the chapter were its special 
target. These were Articles 358 and 359 which dealt with the ~ 
suspension of the freedoms guaranteed under Article 19 and the ~ 
suspension of the provision for the enforcement of Fundamental 
Rights through the courts including the Supreme Court. 

All these criticisms are serious and they reflected the fears of | 
many members of the Constituent Assembly as well as large sec- 
tions of the public. Nevertheless, looking back after a lapse of over | 
a decade, one feels that much of it was the result of imaginary — 
fears, an extreme sense of idealism, lack of appreciation of the — 
general nature of the Constitution and the working of federal 
constitutions in general. The fierce attacks made against these 
provisions and ‘the fears expressed about them in the Assembly 
and outside during the time of the framing of the Constitution ~~ 
seem to have lost their sharpness in the light of the experience of 7 © 
the last few years. An analysis of these criticisms becomes easier ~ 
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now since the working of the Constitution during the first twelve 

years has demonstrated certain reasonably clear trends. For such 

an analysis, it is he ei to classify these criticisms — the 
following heads: 

(1) The federal character of the Constitution will be destroyed 
and the Union will become all-powerful. 

_ (2) The powers of the State—both the Union and the Units— 
‘will entirely be concentrated in hee hands of the Union Exe- 
cutive. 

(3) The President will become a dictator. 

(4) The financial autonomy of the States will be nullified. 

(5) Fundamental Rights will become meaningless and, as a re- 
sult, the democratic foundations of the Constitution will be 
destroyed. 

These may be examined 0 one by one. It is true that the federal 
character of the government will be transformed into a unitary 
/ one as a result of the Proclamation of Emergency. But this is more 
or less true of almost any federation during a period of grave 
_ national emergency. The safety and security of the nation is the 
responsibility of the Union. The claim for the maintenance of 
the federal character has not the same importance as the require- 
ments of national security. In case of a conflict between the two, 
the latter should prevail. But such a situation is an exceptional 
one. Hence the provisions to meet any emergency are the result 
of abundant caution. 

The specific circumstances under which the Centre may be called 
upon to take over the administration of a State may be detailed. 
b acre may be for example, a physical break down of the govern- 
ment in the State owing to widespread internal disturbance or 
_external ageression and for some reason or other, law and order 
cannot be maintained. Naturally, without the Centre’s interven- 
tion there will be nothing but chaos. Then there may be a politi- 
cal breakdown. This is a point which requires careful analysis. 
A political breakdown can happen when no Ministry can be formed 
or the ministries that can be formed'are so unstable that the 
government actually breaks down. Normally, aecording to the 
Constitution, when there is great instability in government, the 
proper procedure will be to dissolve the lower House and recons- 
titute it. If after a dissolution also, the same factions are repro- 
duced in the local legislature and they make a Ministry impossible, 
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it will then be inevitable for the Centre to step in. Then there is 
a third contingency of economic breakdown. 

The necessity for a strong Union to meet any eventuality was 
widely accepted during the period when the Constitution was being 
framed. The war in Kashmir, the recalcitrant attitude of some — 
Princely States against joining the Union, armed insurrection in 
the Telengana region of Hyderabad State, the circumstances that 
called for the ‘police action’ in Hyderabad and a number of other 
disruptive forces,—all these were shaking the very foundations of 
the newly founded Union. Critics of the emergency provisions 
seem to forget the fact that for the first time in centuries, India 
has established a single administration embracing the entire coun- 
try. The Union was too precious an achievement that it could 
not be allowed to be destroyed under the impact of disruptive 
forces generated by linguism, regionalism or provincialism irom 
within or aggressive forces from without. The States are inca- — 
pable of successfully facing an external threat and are not always — 
trustworthy in meeting an internal crisis. Diversity of authority 
in an emergency will spell disaster. | 

The first twelve years of the working of the Constitution has 
vindicated the wisdom of these provisions. During this period there 
have been six occasions when the President had to proclaim an 
emergency as a result of the breakdown of constitutional machinery — 
in some of the States. The first such proclamation was made in 

1951 when in the Punjab, the Bhargava Ministry resigned and an — 
alternative Ministry could not be formed. The proclamation of 
emergency was made on the basis of a report of the then Governor 
of the Punjab, to whom was later delegated, by the President, the 
executive power to carry on the State’s administration during the 
period of emergency. At the same time, the legislative power of — 
the State was given over to Parliament. The emergency, however, © _ 
was only for a short period and parliamentary government was 
re-established immediately after the termination of the emergency. 
Not only did the Centre show no eagerness to keep the State under 
its direct control longer than was absolutely necessary, but it also— 
helped the local political conditions to stabilise in order that a~ 4 
Ministry could soon be formed. 3 
The second occasion for the proclamation of emergency arose 
in 1952 when after the first general elections the formation of a | 
stable Ministry was found impossible in the PEPSU State. There | 
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was first a Congress Ministry which soon lost its majority in the 
Legislature. A coalition Ministry which followed it was incapable 
of functioning smoothly on account of dissensions within the coali- 
tion. As a result of the proclamation of emergency, the State 
Legislature was dissolved. The Union appointed one of its senior 
Civil Service officers as Adviser to the Rajapramukh to carry 
on the administration during the' emergency. Within six months 
new elections were held and the Congress Party came back to 
power with a stable majority. 

The third occasion arose in 1954 in the newly created Andhra 
State under rather unusual circumstances. The ruling Prakasam 
Ministry was supported by the Congress Party and a number of 
independents. But the Government had only a slender majority 
in the State Legislature. The defection of some of its supporters 
in a crucial vote of no-confidence, arising out of the implementa- 
tion of the recommendations of a Committee which reported on 
the working of prohibition in the State, brought about its down- 
fall. The opposition members who joined hands to defeat the 
Ministry belonged to three parties besides independents and dissi- 
dent Congress Members. Naturally, it was not easy for such 
disparate elements to join together for the formation of a new 
Ministry. Moreover, the members of the then State Assembly 
were elected in the first general elections ta the Legislature of ihe 
former composite State of Madras from which Andhra was created 
in 1953. In the circumstances, public opinion within the State 
itself was in favour of a new election. But the defeated Prakasam 
Ministry was unwilling to carry on even as a care-taker govern- 
ment during the period required for holding the new election. The 
-Governor’s report had made these points clear and in the light 
of them the President proclaimed the emergency, and took over 
the administration. The President’s rule, however, came to an end 
with the formation of a stable Government after the new election 
in 1954. 

The fourth occasion which necessitated the proclamation of 
emergency arose in 1956 when the then Congress Ministry of the 
former State of Travancore-Cochin resigned as a resu!t of its loss 
of majority in the Legislature. Since no other party was capable 
oi forming an alternative Ministry, taking over of the administra- 
tion by the Union became inevitable. . As in the case of PEPSU, 
an Adviser was appointed to assist the Rajapramukh to whom was 
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delegated the executive power of the State. The emergency lasted 
for about a year during which the new State of Kerala was ‘ormed 
and the second general elections held. Although the election did _ 
not produce a stable majority for any party in the State Legisla- 
ture, a coalition of the Communist members and some indepen- ~ 
dents made the restoration of Parliamenary government possible 
in the State in 1957 immediately after the results of the election 
were declared. . 
The ‘fifth occasion for a proclamation of emergency arose 
under unusual circumstances once again in the State of Kerala. 
These circumstances developed after the assumption of power in — 
that State in 1957 by the Communist Party of India. A popular 
agitation in the State supported by the entire opposition began 
gathering momentum from the beginning of 1959. Soon it as-— 
sumed formidable proportions and a State-wide civil disobedience 
movement took the law and order position in the State to a situa-— 
tion of utter collapse. In the circumstances the Governor of the 
State reported to the President in July 1959 that he had come to — 
the conclusion that the administration of the State could not be! 
carried on in accordance with the Constitution any more. On 
the basis of this report the proclamation of emergency was issued 
by the President on 31st July, 1959. The emergency lasted only ; 
for seven months at the end of which elections were conducted 
to constitute a new Assembly in the State. The election of Febru-— 
ary 1960 brought to an end the political uncertainty in the State _ 
and a new Ministry with an overwhelming majority in support of | 
it was installed in the State in February 1960. q 
The latest occasion which necessitated the proclamation of 
emergency arose in 1961 when the coalition Ministry of the | 
Congress Party and the Ganatantra Parishad in Orissa State which ~ 
was functioning for over three years found it impossible to con- 7 — 
tinue any longer. The Ministry submitted its resignation to the 
Governor on whose advice the proclamation of emergency was 
made by the President. The emergency did not last even six © | 
months. For, in'the mid-term elections of June to the Orissa ~ | 
Assembly, the Congress Party was returned with a comfortable | 
majority and as a result, a Congress Ministry was soon installed 4 
in office. ; 2 
These instances indicate the purpose and the manner in whigll Z| 
in actual practice a proclamation of emergency will be made by 
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the President. They may be summed up in the following ierms: 

(1) The essential condition for the intervention of the Centre is 
the political instability in the State, that is, the virtual break- 
down of the Parliamentary system of government. 

(2) The Union will watch the situation of instability with utmost 
caution and provide every opportunity for the formation of 
an alternative Ministry. 

(3) If a new election after the dissolution of the State Legislature 
is called for to remedy the situation, the defeated Ministry 
may be allowed to carry on the administration as a care-taker 
government pending the new election. __ 

-(4) The proclamation of emergency will only be the last resort 

when (i) the existing Ministry does not have the confidence 

of the Legislature, (ii) no alternative Ministry can be formed, 

and (iii) the defeated Ministry is unwilling to carry on as a 

care-taker government pending new elections. _ 

During the period of emergency, the legislative work of the 

State will be transferred to Parliament. Delegation of such 

work to any administrative body will be reduced to the 

minimum. 

(6) As soon as the political situation within the State becomes 
conducive to responsible government, it will be restored. 

In the cases detailed above, Central intervention brought 
about the emergence of stable Ministries at the termination of the 
_ emergency. Thus, in practice, the emergency provisions for Cen- 
tral intervention in case of a breakdown of constitutional machi-’ 
_ nery in the States, have proved to be not only a protective device 
_ for responsible government in politically unstable States but also a 

blessing to political parties who were unwilling to shoulder res- 
ponsibility for a time on account of group rivalries or any other 
unfavourable circumstances. _ 

During a period of emergency, it is natural that the Executive 
becomes unusually powerful. This is a tendency of governments 
all over the world, federal or unitary. The experience of parlia- 
mentary democracies indicates that a Parliament is vigilant and 
through the members of the Opposition, particularly, it manages 
to compel the executive to account for all its actions. Thus Parlia- 
- ment has the power to check the executive whenever the latter 
goes beyond reasonable limits. Emergency provisions do not in 
any way cut Parliament out of the picture, and Parliament has— 
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always the right to call the Executive to order; and if they find 
that the Executive had exceeded their powers in regard to the 
operation of any of the provisions enacted under the emergency 


laws, they can always pull them up; they can even dismiss the 


Ministry and replace them. 

Many critics have drawn attention to the position of the Presi- 
dent during an emergency. They think that the President can be- 
come a dictator, if he so wishes during the emergency. But this is 


not quite so. We have already seen the real scope of the Presi- 
dent’s powers. The chances of his becoming a Caesar or a Tzar are 
practically small. There is hardly an occasion when the President — 
can rule the country without the assistance of a Council of Minis-_ 

ters. To think of the President and the Ministers combining in — 


a conspiracy to flout the Constitution by maintaining a perpetual 


emergency and dissolving the House of the People every time — 


it comes into being, is a fear arising more out of a basic mistrust 
in the strength of democracy and its institutions than an under- 
standing of the working of democratic governments. No consti- 


tution can avoid such a situation if those who are charged upon 


to work it deliberately try to wreck it. It cannot be helped under 


any system of Government, whatever might be the constitutional 


provisions. : 
Even if the President is bent upon acting autocratically with or 


without the Ministry, by declaring emergencies, it is impossible — 


for him to carry on the administration without the approval of 
Parliament. For, there is no provision in the constitution authoris- 


ing the President to appropriate funds without Parliamentary sanc- 
tion. Hence, at the most, the President may carry on his 
autocratic rule only until the end of the current financial year; to | 
run the administration any further he would need the support of — 


Parliament. — 

The provisions dealing with financial emergency were introduced 
at a time when the economic situation in India, soon after the 
coming of Independence, had become suddenly serious. Explain- 
ing the reasons for their incorporation in the Constitution, 
Ambedkar said: “This article more or less follows the pattern of 


what is called the National Recovery Act of the United States | 
passed in 1933 which gave the President power to make similar. 
provisions in order to remove the difficulties, both economical and 
financial that had overtaken the American people, as a result of 
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the great depression.” 

The provisions for financial emergency, again, show how the 
framers of the Constitution have drawn upon the experience of 
the working of federalism elsewhere. There has, however, been 
no occasion so far to make use of these provisions. 

Finally, one may consider the provision for ‘the suspension of 
Fundamental Rights. Apparently this is by far the most unwhole- 

some provision in the Constitution. 

_ The provision for the suspension of constitutional rights does 
not mean however that with the proclamation of emergency, there 
will be an automatic suspension of Fundamental Rights. It may be 
quite possible to keep the enforcement of the Fundamental Rights 
intact and there need not be a universal suspension throughout 
the country merely by reason of the Proclamation. Further, the 
order of suspension should be placed before Parliament and it 
will be free to take whatever action it deems fit. 

Twelve years is too short a period to pass a judgment, based up- 
on the working of the Constitution, on the wisdom of this provi- 
sion. Nevertheless, it is significant that the Fundamental Rights 
were not suspended in PEPSU or Andhra or Kerala or elsewhere 
during the proclamation of emergency. There has been no instance 
so far of the Union Executive behaving high handed towards the | 
States, or ignoring Parliament. The apprehension that the Presi- 
dent may act as a dictator is not'one of the acute discomforts of 
our political thinking. On the other hand, the wisdom of the 
emergency provisions has been demonstrated within the last few 
years. Instead of destroying democracy, they have in fact helped 
its recovery in States where it was seriously threatened. 
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CHAPTER 33 


THE COMPTROLLER AND AUDITOR-GENERAL OF 
) INDIA | 


THE PROVISION for independent audit is an essential ingredient 
of parliamentary democracy. The fundamental basis of parlia- 
mentary system of government, as we have already seen, is the 
responsibility of the executive to the legislature for all its actions. 
The legislature will be able to enforce this executive responsibility 
only if it is competent to scrutinise the activities of the executive, 
exercise on each of them its judgement in an appropriate manner. 
There are certain activities of the executive which can easily be 
scrutinised by any one, while others are difficult for a group of 
laymen to scrutinise. Checking of accounts and assessing the 
soundness or otherwise of the financial transactions of the exe- 
cutive is a technical job which falls in the latter category and 
Parliament, composed as it is of laymen in general, is not a 
competent and suitable instrument for making such scrutiny. Yet, 
it is a function of Parliament to scrutinise the financial dealings of - 
the government and to ensure that the tax-payer’s money is proper- 
ly spent. Parliament needs the assistance of an expert for this 
purpose and it is in this context that the office of the Comptroller 
and Auditor-General becomes an essential ingredient of parlia- 
mentary democracy. For, it is the Comptroller and Auditor- 
General who through his expert advice enables Parliament to 
discharge this function efficiently. By performing such an im-. 
portant function the Comptroller and Auditor-General makes him- 
self an indispensable instrument in the proper working of a 
parliamentary government. It is this important role that makes 
his office one of the four pillars of our democratic Constitution, 
the other three being the Legislature, the Executive and the Judi- 
ciary. 

There is nothing strikingly original in the provisions of the 
Constitution dealing with the office of the Comptroller and 
Auditor-General. Such an office (the Auditor-General of India) 
had already been in existence as an integral part of India’s cons- 
titutional machinery since 1919. The idea of the office itself comes 
from England where it has a history of almost a century. 
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In India, the Auditor-General received statutory recognition 
for the first time under the Government of India Act of 1919. — 
Such recognition, however, did not mean complete independence 
from the Executive. The Auditor-General was to conduct an 
audit subject to any general or special orders of the Secretary ~ 
of State-in-Council and his reports on the Government Accounts — 
were to be‘sent to that authority through the Governor-General. 
The Government of India Act of 1935 substantially increased the 
independence of the Auditor-General by abolishing the control 
of the Secretary of State and the Auditor-General was required to — 
submit his annual Audit Reports to the respective legislatures 
through the Government of India and the Provincial Governments. _ 

The framers of the Constitution, realising the importance’ of an 
independent agency for audit under parliamentary democracy, 
made the Comptroller and Auditor-General fully independent so — 
that he could discharge his functions efficiently and fearlessly. _ 


Independence of the Comptroller and Auditor-General © 
Under Article 148, the Comptroller and Auditor-General of India 
is to be appointed by the President by warrant under his hand 
and seal, just as a judge of the Supreme Court is appointed. He 
can be removed from office only in like manner and on the like — 
grounds as a judge of the Supreme Court. Every person appointed 
to be the Comptroller and Auditor-General, before he enters upon 
his office, has to make and subscribe before the President an oath © 
or affirmation in a form prescribed for the purpose. His salary and 
other conditions of service may be determined by Parliament. But 
once appointed, neither his salary nor his rights in respect of 
leave of absence, pension or age of retirement can be varied to 
his disadvantage. At present, the Comptroller and Auditor- ~ | 
General receives a salary of Rs. 4,000 per month, the same salary 
as that of a judge of the Supreme Court. After retirement or resig- 
nation from office, he is not eligible for any office of profit under ~ 
the Government of India or any State Government. The adminis-_ 
trative expenses of the office of the Comptroller and Auditor-— 
General, including the salaries etc. of the office staff, are charged 7 
upon the Consolidated Fund of India. It is also provided that the ~ 
conditions of service of persons serving in the Indian Audit and ~ | 
Accounts Department and the administrative powers of ihe Com- — | 
troller and Auditor-General will be prescribed by rules made a) 
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the President after consultation with the Comptroller and Auditor- 
General. Such rules, however, are subject to the provisions of 
the Constitution as well as any law made by Parliament in this 
behalf. A comparison of these provisions with the corresponding 
provisions dealing with the judges of the Supreme Court will show 
that they are substantially the same in scope, and that the office 
of the Comptroller and Auditor-General, as far as its independence 
is concerned, has been modelled on the Supreme Court. As such, 
the Comptroller and Auditor-General can function, in the dis- 
charge of his responsibilities, as an authority established under 
the Constitution, whose independence is safeguarded by the ex- 
press provisions of the Constitution. 


Duties and Powers of the Comptroller and Auditor-General 
Articles 149 and 150 deal with the powers and duties of the Com- 
troller and Auditor-General. According to Article 149, Parliament 
is empowered to prescribe the powers and duties of the Comptrol- 
ler and Auditor-General in relation to the accounts of the Union 
and the States and any other authority or body established either 
by the Union or the States. It is also provided that until Parlia- 
ment prescribes such powers and duties, he will perform such 
duties and exercise such powers as those exercised by the Auditor- 
General of India immediately before the commencement of the 
_ Constitution. So far, Parliament has not passed a law in this 
regard and, therefore, the Comptroller and Auditor-General per- 
forms the same functions that his predesessor had been performing 
under the Dominion Constitution of India. According io Article 
150, the Comptroller and Auditor-General has the power io pres- 
cribe the form and manner in which the accounts of the Union 
and the States shall be kept, subject to the approval of the 
President. 
The department of the Comptroller and Auditor-General is 

expected to discharge three main functions: 

to audit the Government’s expenditure; 

to see that the financial rules and orders which have a bearing 
on governmental expenditure are obeyed; and 

to satisfy itself that those who sanction expenditure have the 
power to do so. 
However, a most important function of the. Comptroller and 
Auditor-General, though it is not one which forms part of his 
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statutory obligations, is to examine the accounts from the stand- 
point of economy and to draw the attention of the Public 
Accounts Committee to cases of apparent waste and extravagance. 
Wherever a parliamentary system of government prevails this — 
is considered to be the most important function of this office. 


The Comptroller and Auditor-General and the Public Accounts 
Committee. . 

It is the duty of the Public Accounts Committee to examine the 
appropriation accounts and the reports of the Comptroller and 
Auditor-General on them and such other accounts laid before 
Parliament as the Committee may think fit. The purpose of such 
examination is to ensure the accountability of the Executive to 
Parliament with respect to all its activities in the financial field. 
In carrying out its“investigations, the Committee receives the ex- — 
pert advice of the Comptroller and Auditor-General who takes 
it through the intricacies of government accounts. The Committee 
examines departmental witnesses who are summoned to appear 
before it and to answer the criticism which the Comptroller and 
Auditor-General has brought against the working of their depart- 
ments in‘his annual reports. It is widely accepted that the success 
or failure of the work of the Public Accounts Committee depends 
mainly on the quality of the reports of the Comptroller and 
Auditor-General. His reports will not only ensure that appropria- 
tions made by Parliament are not exceeded without supplementary 
grants but also that the expenditure conforms to the rules. In 
addition, he must also satisfy himself on behalf of Parliament 
about the wisdom, faithfulness and economy of the spending pro- 
gramme of the Government. 

Under Article 151, the reports of the Comptroller and Auditor- 
General relating to the accounts of the Union are submitted to 
the President. Those relating to the accounts of the States are 
submitted to the Governors. These reports are laid before Parlia- 
ment and the State Legislatures respectively. 

The service rendered by the Comptroller and Auditor-General, 
is of inestimable value to safeguard the interests of the taxpayer. 
Audit is the watch-dog of the finances of the nation and the Comp- 
troller and Auditor-General is the supreme overseer of the 
Government’s financial activities on behalf of Parliament. In a 
country like India where public expenditure is increasing at a 
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fast pace year after year, there is scope both for the widening and 
for the intensifying of the role of the Comptroller and Auditor- 
General for the better realisation of the democratic ideals 
embodied in the Constitution. 


CHAPTER 34 


PUBLIC SERVICES i 

THE STANDARD and efficiency of administration in any country 
depend ultimately on the calibre, training and integrity of the 
members of the Public Services. When the aim of a Constitution 
is the establishment of a welfare State, it is evident that the fune- 
tions of such a State will embrace a wide range of activities. The 
successful operation of these activities depends upon the avail- 
ability of men of vision, ability, honesty and loyalty to man the ~ 
administrative apparatus of the State. The concern of the framers 
of the Constitution to ensure this is clear from the provisions — 
dealing with the constitution and functions of the Public Service — 
Commissions. We have also seen the constitutional guarantee of — 
equality of opportunity in matters of public employment. Not — 
content with these, they went further and made certain special — 
provisions dealing with the Public Services in India in order to 
make them feel contended and secure in their positions. 

One of the major problems of a democratic government is the 
proper adjustment between the ‘political wing’ and the ‘civil service — 
wing’ of the administrative machinery. The former is the repre-_ 
sentative of the people, and, as such, enter and leave office accord-— 
ing to the will of the people. The latter, on the other hand, are. 
permanently in office and are often called upon to serve different — 
masters at different times; to translate into action different policies 
at the behest of different masters. This they can do only if they 
maintain an attitude of political detachment and eschew a parti- | 
san approach. At the same time, they should be loyal to the 
government of the day. Let us examine the extent to which this — 
ideal is embodied in the Constitution. | 

Article 309 empowers Parliament and the State ‘Legisiatinall 
to regulate the recruitment and the conditions of service of the 
Public Services of the Union and the States respectively. Article 
310 ensures that all persons who are members of the Defence 
Services or of the Civil Services of the Union or of All India Ser- — 
vices hold office during the pleasure of the President. Similarly, 
members of the State Services hold office during the pleasure of — 
the Governor. Since the President or the Governor is only the © 
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constitutional head of the State, the powers of the President or 
the Governor here’ are those which are exercised by the Union 
Cabinet or the State Cabinet. Hence, the Cabinet wields the real 
power of controlling all categories of services. This is in harmony 
with the democratic and responsible character of the Government 
which ensures the responsibility of the Executive to the Legislature. 

“To hold office during the pleasure of the President or Gover- 
nor” does not, however, mean that a member of the public services 
can be dismissed arbitrarily by the President or the Governor. 
There are certain constitutional safeguards against such an action. 
These are embodied in Article 311 in the following manner: (1) 
No member of:a civil service of the Union or an All India Service 
or a State Service can be dismissed or removed by an authority 
subordinate to that by which he was appointed. 

(2) No such member shall be dismissed or removed or reduced 
in rank until he has been given a reasonable opportunity of showing 
cause against the action proposed to be taken in regard to him. — 

The object of this Article, as Ambedkar made it clear in the 
Constituent Assembly, is to lay down a general proposition that 
in every case of action which affects a member of the civil service 
adversely, notice shall be given. “I should have thought that that 
was probably the best provision that we have for the safety and 
security of the civil service, because it contains a fundamental 
limitation upon the authority to dismiss.” There can hardly be 
any doubt that one of the most important aspects of the public 
services is ‘permanence in office’. This is so closely associated 
with the ‘security of service’ that it is difficult to think of the 
one without at once associating it with the other. Continuity of 
personnel is of great importance. Constant change in the services 
is costly in money and more costly in effectiveness. Civil servants 
must be given such security of tenure as will give them confidence 
to deal forthrightly with their “masters”. This is to a large extent 
obtained by the constitutional guarantees mentioned above. 

There are, however, a few exceptions where the civil servants 
are not given all these facilities to defend themselves. These are: 

(i) Where a person is dismissed or reduced in rank on the ground 
of conduct which has led to his conviction on a criminal 
charge; 

(ii) Where in the interest of the security of the State, it is not 
expedient to give such an opportunity to the civil servants. 
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During the last few years, the High Courts and the Supreme 
Court were, in a series of cases, called upon to declare the vali- 
dity or otherwise of dismissals or removals of public servants from 
service by the Union or the States in the light of the protections _ 
provided by the Constitution. In Shyamlal Vs. State of U.P. the 
Supreme Court held that “a compulsory retirement does not 
amount to dismissal or removal and, therefore, does not attract 
‘the provisions of Article 311.” Similarly, termination of contrac- 
tual service by notice under one of the provisions of the contract 
also does not amount to dismissal or removal contemplated under 
Article 311. In Mahesh Prasad Vs. State of U.P., the Court held ~ 
that Article 311 (1) does not mean that the removal from service _ 
must be by the very same authority who made the appointment or 
by his direct superior. It is enough if the removing authority is 
of the same rank or grade. Giving reasonable opportunity of 
showing cause against the action proposed to'be taken in regard . 
to a civil servant does not imply giving more than one ‘such Op- 
portunity. Further, if the civil servant concerned does not make 
use of such opportunity given to him, he does so at his own risk. — 

The question as to whether non-compliance with the provisions 
of Article 320, under which the Government is expected to con-— 
sult the Public Service Commission in every case of disciplinary — 
action, will affect an action properly taken against a civil servant 
under Article 311 came up for consideration before the Supreme — 
Court in State of U.P. Vs. M. L. Srivastava. The Court held that 
“Article 320 cannot be held to be mandatory and is not in the 
nature of a rider to Article 311 and Article 311 is not controlled 1 
by Article 320.” i 

Recently, the Supreme Court had occasion to make an exhaus ; 
tive analysis of the scope and ambit of the constitutional safe- 
guards embodied in Article 311 in the light of all judicial decisions 
until 1958 in the case of Purushotam Lal Dhingra Vs. Union of 
India. The facts of this case, briefly, are as follows: Purushotam 
Lal joined the Railway service as a signaller in 1924. Asa result ~~ 
of successive selections to higher posts, he became Chief Control- 
ler (a class III service post) in 1950. In March 1951 he was" 
selected by a selection board for the post of Assistant Superin- 
tendent, Railway Telegraphs, which was a gazetted post in Class | 
II Officer’s cadre. He joined duty in the new post in July 1951. 7 
In 1953 his spuerior officer made certain adverse remarks against | 
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him in his confidential report for the year ending March 1953. 
The views expressed in this report were confirmed by another 
superior officer soon after. These remarks were placed before the 
General Manager who wrote: “I am disappointed to read these 
reports. He should revert as a subordinate till he makes good the 
_ shortcomings noticed in this chance of his as an officer. Portions 
underlined are to be communicated.” The appellant made a re- 
presentation against the remarks made against him. But this did 
not produce any favourable result. By August 1953 orders were 
issued reverting him to class HI. He appealed unsuccessfully 
first to the President of India through a representation. In 1955 
he filed a writ petition in the Punjab High Court. The judge who 
heard the petition declared that since Purushotam Lal was not 
given an opportunity to show cause against the action proposed 
to be taken in regard to him, provisions of Article 311 were 
_ violated and hence the action taken against him was invalid. On 
a Letters Patent Appeal filed by the Union of India, a Division 
Bench of the High Court consisting of two judges, reversed the 
above order and dismissed the writ petition. Hence the appeal 
to the Supreme Court by the petitioner. 

The Supreme Court was divided four to one in its decision. 
Speaking on behalf of the majority, Chief Justice Das made the 
following important observations: 

“Subject to exceptions contemplated by the opening words 
of Article 310(1), e.g., Articles 124, 148, 218 and 324, our 
Constitution has adopted by. the said Article 310(1) the English 
Common Law Rule that public servants held office during the 
pleasure of the President or the Governor as the case pra be 
and it has by Article 311 imposed two qualifications ior the 
exercise of that pleasure; in other words, the provisions of Arti- 
cle 311 operate as a proviso to Article 310 (1). Upon Article 
311 two questions arise namely, (1) who are entitled to pro- 
tection and (2) the ambit and scope of protection. — 

“To limit the operation of the protective provisions of this 
Article to persons holding permanent civil posts or who are 
permanent members of the services will be to add qualifying 
words to the Article which will be contrary to sound principles 
of interpretation of the Constitution or a statute. There could 
also be no rational basis for the distinction. The Article makes 
no distinctions between the two classes, permanent and tem- 
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porary (officiating, provisional and on probation included) both 
of which, therefore, are within its protections. 

“The two protections under the Article are (1) against vein 
dismissed or removed by an authority subordinate to that by 
which the appointment had been made, (2) against being dis- 
missed, removed or reduced in rank without being heard. The 
words “dismissed”, “Removed” and “reduced in rank” have 
acquired a special meaning at the time of the Constitution and ~ 
it is only in those cases where the Government intends to inflict 
those three forms of punishment that the Government servant — | 
must be given reasonable opportunity of showing cause against — 
the action proposed to be taken in regard to him. Therefore, 
if the termination of service is sought to be brought about other- 
wise than by way, of punishment, then the Government servant 
Whose service is so terminated cannot claim the protection of 
Article 311 (2). 

“The principle is that when a servant has a right to a post 
or to a rank either under the contract of employment, express 
or implied or under the Rules governing the conditions of — 
service, the termination of service of such a servant or his re- 
duction to a lower post is by itself and prima facie a punishment 
for it operates as a forfeiture of his rights to hold the post or 
the rank and to get the emoluments and other benefits attached 
thereto; but if the servant has no such right to the post or that 
rank as when he is appointed to a post permanent or tem- 
porary either on probation or on an officiating basis and whose 
temporary service has not ripened to a quasi-permanent service 
under the appropriate Rules, the termination of his employment 
does not deprive him of any right and cannot therefore by 
itself be a punishment. In other words if the Government has 
the right to terminate the employment at any time then such 
termination in the manner contemplated by the contract or 
by the Rules is prima facie and per se not a punishment and 
does not attract the protective provisions of Article 311. . 

(2) ‘‘Even in such cases if the Government chose to proceed 
against the servant on the basis of misconduct, inefficiency and 
the like and inflict on him the punishment of dismissal, removal — | 
or reduction carrying with it penal consequences, the servant — } 
will be entitled to protection under Article 311 (2). gi 

“The two tests to be applied by Courts are (1) whether the | 
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servant had a right to the post or the rank or (2) whether he 
has been visited with evil consequences. If the case satisfied 
either of the two tests then it must be held that the servant 
had been punished and the termination of service must be 
taken as a dismissal or removal from service or the reversion 
to his substantive post must be regarded as a reduction in rank, 
attracting the provision in Article 311 (2) and the provision 
thereof must have been complied with; otherwise the termina- 
tion of service or reduction in rank must be held to be wrong- 
ful. | 

“The appellant was appointed to the higher post on an offi- 
ciating basis and under the Railway Code and Fundamental 
Rules he had no right to continue in that post. Such appoint- 
ment was terminable at any time, on reasonable notice, by 
Government and so his reversion did not operate as a forfeiture 
of any right and could not be discribed as ‘reduction in rank’ 
by way of punishment. It would not amount also to “dismissal 
or removal” because of Note I to Rule 1729 of the Railway. 
Code (applicable to the appellant) Further it did not entail the 
forfeiture of his future chances of promotion or affect his 
seniority in his substantive post. He cannot complain that the 
requirements of Article 311.(2) were not complied with.” 
In his dissent, Justice Vivian Bose agreed generally with the 
interpretation of Article 311 by the majority. But he said that 
the words ‘dismissal, removal and reduction in rank’ have special 
meaning and that Article 311 (2) applies when penal conse- 
Guences ensue, that the Article is attracted whenever a right is 
infringed thereby. He said: 

“The test must always be whether evil consequences over 
and: above those that would ensure from a ‘contractual termi- 
nation’ are likely to follow and Article 311 (2) cannot be con- 
fined to the penalties prescribed-by the various rules or in other 
words the Article cannot be evaded by saying in a set of rules 
that a particular consequence is not a punishment or that a 
particular kind of action is not intended to operate as a penalty. 

“In the instant case, though the order of reversion is non- 
committal, the General Manager’s remarks or the otherwise 
irrelevant administrative notings which form the real founda- 
tion for the order, i.e., “... till he makes good his shortcom- 
ings noticed in this chance of his as an officer” cannot be ig- 
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nored and Article 311 (2) is attracted thereby. 
e “The real hurt does not lie in any of those things—the form ' 
of action or the procedure followed or what operated in the — 
‘mind of a particular officer—but in the consequences” that 
follow and, in my judgment, the protections of Article 311 are — 
not against harsh words but against hard blows. It is the effect 
of the order alone that matters; and in my judgment, Article — 
311 applies whenever any substantial evil follows over and 
above a purely ‘contractual one’. I do not think that the Article 
can be evaded by saying in a set of rules that a particular con-— 
sequence is not a punishment or that a particular kind of action 
is not intended to operate as a penalty.” 
In Khemchand Vs. the Union of India the Court said: 
“The reasonable opportunity of showing cause against the 
action proposed includes: : 
(a) an opportunity to deny his guilt and establish his inno- 
cence which he can do only if he is told on what the charges — 
are based; | 
(b) an opportunity to defend himself by cross-examining 
the witnesses produced against him and by examining himself — 
or any other witnesses in support of his defence; and finally, 
(c) an opportunity to make his representation as to why 
the proposed punishment should not be inflicted on him which 
he can only do if the competent authority after the enquiry is 
over and after applying his mind to the gravity or otherwise of — 
the charges proved against the government servant tentatively 
proposes to inflict one of the three punishments and communi- 
cates the same to him.” | 
Can the services of a government servant be terminated on the 
ground of ‘subversive activities’? This question arose in Bala- | 
kotaiah Vs. Union of India in which the appellant challenged the 
validity of the notices under rule 3 of Railway Service (safeguard-— 
ing of National Security) Rules, 1949, and the orders of suspen- 
sion and dismissal served on him. It was contended on behalf of 
the appellant that the Security Rules were void as they militated © 
against the constitutional protections under Article 311 and the 
Fundamental Rights guaranteed under Articles 14 (equality before — | 
law and equal protection of laws) and 19 (1) (c) (right to form ~ 
associations). The Court rejected these contentions and unani- 
mously held: a. | 
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1. it cated be that the connotation of the words “subversive acti- 
vities” in rule 3 of the Security Rules is wide but that is not 
to say it is vague and indefinite. The object of the Rules as 

_ recited in the short title is safeguarding the national security 
which is emphasised in the provision to rule 3. The word “‘sub- 
versive activities” in the context of national security is suffi- 

_ ciently precise to sustain a valid classification. The Security 
Rules, 1949, are not illegal as being repugnant io Article 14 
of the Constitution., — 

2. The appellants have, no doubt, a fundamental right to associa- 
tions under Article 19 (1) (c) (and to be members of ithe 

- Communist Party and trade unions); but they have no iunda- 
mental right to be continued in employment by the State and 
when their services are terminated by the State they cannot 
complain of the infringement of any of their constitutional rights 
when no question of .violation of Article 311 arises. 

3. The terms of employment (applicable to the appellants) pro- 
vide for their services being terminated on a proper notice and 
so no question of prenaature termination arises. Rule 7 of the 
Security Rules preserves their right to all the benefits of pen- 
sion, gratuities and the like they would be entitled to under 
the rules. The orders terminating their services stand on the 
same footing as an order of discharge under rule 148 of the 
Railway Establishment Code and it is neither one of dismissal 

~ nor of removal so as to attract Article 311 of the Constitution. 

4. The rules are clearly prospective in that action thereunder is 
to be taken in respect of subversive activities which either exist 
now or are likely to be indulged in, in future. That the materials 
for taking action in the latter case, as in the notices in the 
instant cases, are drawn from the conduct of the employees 
prior to the enactment does not render them retrospective. | 
Has the State the power under article 310 to punish a govern- 

ment servant for acts unconnected with his official duties? This 

question was answered in the affirmative by the Allahabad High 

Court in the case of L. N. Pande. Delivering the judgement of 

the Court, Justics Dhawan said that 

“the action taken against the official would be justified if the 
Government was of the opinion that the act in question 
amounted to misconduct, unbecoming or unworthy of a Govern- 
ment official or violated the unwritten code of conduct, provided 
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that the Government complied with the provisions of Article 
311 and gave a reasonable opportunity to the accused official 
to show cause against the action proposed to be taken against 
him. He further pointed out that if the contention that a govern- 
ment servant was not answerable to the Government for 
misconduct committed in his private life was correct, the result 
would be that however reprehensible or abominable a govern- 
ment servant’s conduct in his private life might be, the 
Government would be powerless to dispense with his services 
unless and until he committed a criminal offence or committed 
an act which was specifically prohibited by the Government 
Servant’s Conduct Rules. This would clothe government ser- 
vants with an impunity which would place the government in 
a position worse than that of an ordinary employer. It would 
be almost destructive of the principle laid down in Article 310 — 
that every government servant held office during the pleasure 
of the President or Governor, as the case might be. The power 
of the State to dispense with the services of any government — 
servant, though hedged with safeguards contained in Article 
311 and other provisions of the Constitution, was real.” 


All India Services. 
Article 312 provides for the creation of All India Services. An 
All India service is different from both the Central and the State 
Services. It has been pointed out earlier that under Article 309, — 
the States are entitled to create their own civil services and lay 
down their own conditions of service just as the Centre is entitled — 
to create its own services, make recruitment and lay down condi- — 
tions of service. Thus, while Article 309 provides for separate — 
jurisdictions for the Centre and the States, Article 312 takes away — 
to some extent the autonomy of the States in this field by vesting 
in the Centre the authority to create All India Services. However, — 
the framers were anxious to see that the vesting of such authority 
in the Centre should be with the consent of a substantial majority 
of the representatives of the States. This is why Article 312 pro-. 
vides that an All India Service can be created only if the Council 
of States declares by a resolution supported by not less than a 
two-thirds majority that it is necessary in the national interest to 
create one or more such All India Services. Such a resolution 
should be considered as tantamount to an authority given by the 
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States. When once such a resolution is passed, Parliament is com- 
petent to constitute such an All India Service and lay down de- 
tails connected with it. 

All India Services, by their very nature, are instruments of 
national consolidation and unity. They ensure the maintenance 
of common standards all over the country in certain vital fields of 
administration. They facilitate the existence of a hard core of 
officials in every State who, because of their membership in a 
service which falls within the jurisdiction of the Centre, feel more 
free and independent to act with a national outlook and keeping 
in view the national interests. The framers of the Constitution 
had originally no intention of creating such All India Services. 
This was why the Draft Constitution did not make any provision 
in this regard. But the partition of the country and the creation 
of Pakistan, and the extremely unsettled conditions that prevailed 
in the country in the early days of Independence convinced those 
in authority of the necessity of such services as powerful instru- 
_ ments for the preservation of national unity. The example of the 
Indian Civil Service provided the necessary experience for the 
creation of such All India Services. 

At present, besides the old Indian Civil Service, there are only 
two Ail India Services, namely, the Indian Administrative Service 
and the Indian Police Service. The Union has, however created 
a number of Central Services. The more important of these are: 
Indian Foreign Service 
Indian Audit and Accounts Service 
Indian Defence Accounts Service 
Income-tax Officers (class I) Grade II Service 
Indian Railway Accounts Service 
. Indian Customs and Excise Service | 
Transportation (Traffic) and Commercial Departments of 
‘the Superior Revenue Establishment of Indian Railways 

8. Military Lands and Cantonment Service 

9. Indian Postal Service 

10. Central Engineering Service 

11. Indian Railway Service of Engineering 

12. Superior Telegraph Engineering and Wireless Branches of 
the Posts and Telegraphs Department. 

The Constitution embodies also certain provisions aimed at safe- 
guarding the interests of the members of the Indian Civil Service. 
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Public Services and the Welfare State roe 


Viewing the constitutional provisions as a whole, there can be 


no doubt that they are intended to build up a Public Service that 


would fit in with the changed character of the State in India. Of 
course, a civil servant must possess the traditional service virtues 
of integrity, loyalty, and efficiency. His honesty should be above 
reproach, his loyalty unquestioned and his efficiency in confor- 
mity with recognised standards. The British in India had artifi- 
cially created a kind of self-styled dignity in the higher services 
which aimed at a deliberate aloofness from the general public. 
Such a position ceases when the Government of the Union and 
the States under the Constitution are dedicated to achieve mass 
welfare at a fast pace. The Public Service today are expected 
to have a growing passion for social service and to identify them- 
selves with the people. Efficiency today means something more 
than an efficient performance of routine duties. It implies the 
active direction of the ecgnomic life of the people with the de- 
clared object of ultimately eliminating poverty, disease and 
ignorance. 

In this task, the co-operation of the Public Sceviosdlll per- 
manent wing of the Government—with the Ministers—the politi- 
cal wing—is of utmost importance. Control of the administration 
_ is no more the responsibility of the Civil Service. It is the res- 
ponsibility of the representatives of the people. The Services 
must devote themselves to the service of the people under the 
direction of the people’s representatives. It is the Méinister’s 
business to determine the policy. Once a policy is determined, 
it is the business of the civil servant to carry it out with good will 
and devotion, whether he personally agrees with it or not. 

At the same time, it is the traditional duty of the civil servant 


to make available to his political chief all the information and ex-. 


perience at his disposal in order to, help him to arrive at a right 
decision. The civil servant will not be able to do this, sometimes 
at the risk of displeasing his chief, unless he has security of tenure. 
The civil servant can, under the Constitution, give his advice 
without fear or favour in the interests of efficient administration. 

One of the virtues of a parliamentary democracy is the ample 
opportunity that it affords for the harmonisation of two different 
and even conflicting parts in the same machinery. By nature and 
iraining the permanent civil servant is conservative, narrow in 
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outlook, and is often apt to exaggerate the imiportance of techni- 
calities. He looks at things with the eye of an expert and displays 
a bureaucratic attitude. A politician on the other hand, by nature 
and experience, is well versed in human affairs. . His vision is 
broad, his attitude compromising and ideas progressive. He has 
got the qualities of initiative and judgment. His broad outlook 
and stroag common sense, born out of a long experience of human 
affairs, bring about a healthy and constructive outlook on all 
problems. A combination of these two—the administrator and 
the politician, the civil servant and the Minister—should produce 
wholesome results. , 

While the permanent services maintain the continuity of the 
administrative process, the Minister provides the basis of its 
popular character. The Minister serves as a link between the 
legislature and the administration and ensures the co-ordination 
of the two to the best advantage of the country. It is in the in- 
terest of efficient administration that these two wings of the 
Government should maintain their separate identity. The civil 
servant should maintain his rigid neutrality in politics and the 
Minister should scrupulously. adhere to this principle and appre- 
ciate the attitude of the civil servant. Then only can the per- 
manent services become a real link between successive 
Ministries and provide stability and continuity of administration. 

There are however, a number of obstacles in India which still 
hamper the harmonious collaboration of the service and minis- 
terial wings in the Government. These are found more in the 
States than in the Centre. The Government at the Centre unlike 
most of the States, has had the unique advantage of political stabi- 
lity. Not only has the same party been in power but also the top 
leadership remained unchanged. One must add io this also the 
high calibre of the Ministerial wing in the Central Government. 
In contrast, most of the States have been suffering from many dis- 
advantages. There have been frequent changes in the top leader- 
ship of several States, although the same Party has continued to 
stay in power in most of them. The reorganisation of States 
brought about many changes, territorial and personnel. As a result, 
many new Ministers who lacked administrative experience joined 
the Government’s top‘ranks. A high percentage of the older and 
more experienced officers left the States for positions of greater 
importance at the Centre. Those who replaced them had not the 
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same experience as their predecessors. All these have adversely 
affected the efficiency of public administration in India. 

Yet, there are factors obtained in the present context which are 
capable of creating harmony, amity and unity between the minis- 
terial and the service wings of the administration. Of these, the 
most important seems to be the common objective to which both 
the Ministers and the civil services are committed. The Directive 
Principles embodied in the Constitution provide that common 
objective and it has become a common ideology that animates 


the economic and social foundations of independent India and- 
which permeates the mind of every educated Indian today. So — 


long as there is unity in this basic objective, those who are charged 
with the responsibility of translating this objective into reality 
will have to work together with understanding and such under- 
standing is bound to emerge in the natural course of events. On 


the political plane, with the emergence of a more and more de- — 


mocratic society resulting from successive general elections based 


upon adult suffrage, many of the old prejudices will disappear — 
and greater tolerance and understanding will ensue. Finally, those ~ 
who harboured ill-will and even animosity in pre-independence ~ 
days—political as well as civil servants—are fast disappearing. - 
A new generation is taking their place and members of this new — 
generation are free from such ill-will or suspicion. With the 


building up of healthy traditions and conventions, there should be 
little difficulty for laying the sound foundations of a system where 


the members of the ministerial and service wings work hand in — 


hand. as inseparable limbs of the same organism. 


* 


CHAPTER 35 
THE PUBLIC SERVICE COMMISSIONS 


AT THE time of the framing of the new Constitution, India had 
had some experience of Public Service Commissions functioning 
as integral parts of the old Constitution. The Government of 
India Act of 1935 had provided for the establishment of Public 
Service Commissions both at the Centre and in the Provinces. 
When the present Constitution came into being the Federal Public 
Service Commission was already functioning. The experience 
of the working of these Commissions was of value to the iramers 
of the Constitution in dealing with this part. Except for a few 
changes, they have in fact closely followed the provisions of the 
Government of India Act of 1935 in this regard. 


Why Public Service Commissions 

Experience in most democratic countries has shown that under 
the old system of private and political patronage the government 
_ used to be deprived of the services of the most able men. This 
was because their place was taken by those whose main quali- 
fication was the possession of influence. Civil servants actually 
in office were discouraged from giving of their best to their work, 
because advancement depended not on their ability and zeal, but 
on the chances of political and private favouritism. The civil 
service was unable to provide continuity of administrative ex- 
perience for the benefit of successive governments, because the 
senior posts changed hands when governments changed. The 
number of civil servants was often unnecessarily enlarged in order 
to provide posts for the dependants of those who held the reins 
of political power. By drawing on the widest possible field ‘or 
recruitment, the public service gets more able people than when 
it relied on a system of personal contacts. Moreover, it was able 
to divide the talent more evenly amongst all the government de- 
partments. 

In a country like India the necessity and importance of Public 
Service Commission should be evident. ‘The population of 430 
million is multilingual and multi-racial. One must also iake note 
of the existence of a number of religious minorities and socially 
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and educationally backward classes and communities. - If political 
considerations and favouritism dominate the recruitment to the 


public services under these conditions, the injury to the nation — 


will be incalculable. It will certainly affect the efficiency and in- 
tegrity of the public services. What the Royal Commission on the 
indian Civil Service wrote in 1924 is true even to-day. 
“Wherever democratic institutions exist, experience has shown 
that to secure an efficient Civil Service it is essential to protect it, 
so far as possible, from political and personal influences and to 


give it that position of stability and security which is vital to its — 


successful working as the impartial and efficient instrument by 


which Governments, of whatever complexion, may give effect to’ 
their policies. In countries where this principle has been neglected, _ 


and where the ‘spoils system’ has taken its place, an inefficient 
and disorganised civil service has been the inevitable result and 
corruption has been rampant.” . 

The function, therefore, of a Public Service Commission is two- 


fold: first, it must, to adapt a famous phrase in American history, — 


“keep the rascals out”; secondly, it must try to put the best men 
in. It is difficult to over-emphasise the importance of this function. — 
That the Constituent Assembly was fully aware of this vital | 
role of the Public Service Commissions was made clear by the 
members who participated in the discussion on the subject. 


Constitution of the Union Public Service Commission 
Article 315 makes it obligatory for the Union to constitute a Public 
Service Commission. It is presided over by a Chairman who is 
designated as the Chairman, Union Public Service Commission. 


The Chairman and the members of the Commission are appointed 7 
by the President. They hold office for a period of six years from q 


the date they join duty or until they attain the age of sixty-five 
years, Whichever is earlier. It is provided that, at least one half 
of the members of the Commission should be persons with a 
minimum of ten years’ experience in Government service. This is 
intended to ensure always the presence of men of experience in civil 
service on the Commission so that it may function as an expert 
body. The number of members on the Commission is determined 
by the President by regulations. At present there are cight mem- 
bers on the Commission. 


A member of the Commission is ineligible for the same appoint- | 
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ment for a second term. His further employment elsewhere also 
is severely restricted. The Chairman of the Union Public Service 
Commission is ineligible for further employment either under the 
Government of India or under the Government of a State. A 
member other than the Chairman is eligible to become either the 
Chairman of the U.P.S.C. or the Chairman of a State Public Ser- 
vice Commission. But for these two offices he is ineligible for 
appointment to any post under the Union Government or any 
State Government in India. 

The President is empowered to determine by regulations the 
salary and other conditions of service of the members of the Com- 
_ mission. He may also make regulations with respect to the strength 

of the staff of the Commssion and their conditions of service. It 

is provided that the conditions of service ‘of a member of the 

Commission cannot be varied to his disadvantage after his appoint- 

ment. The Chairman and members of the Commission are paid 

Rs. 4,000 and 3,000 per month respectively as salary. These 

amounts compare favourably with the salaries of comparable posi- 

tions at the highest level in the Government. The entire expenses 
of the Commission, including the salaries and allowances of its 
members, are charged to the Consolidated Fund of India. 

A member of the Union Public Service Commission can be 
removed from Office only by an order of the President on the 
ground of misbehaviour. The Constitution prescribes a procedure 
to prove such misbehaviour. According to this, the matter will 
be referred to the Supreme Court by the President and the Court 
will conduct an enquiry in accordance with the procedure pres- 

cribed under Article 145 of the Constitution and will submit a 
report to the President. Pending the enquiry by the Supreme 

Court, the President may suspend the member concerned. The 

President is empowered to remove by order a member of the 

Commission -also on the following grounds: 

(1) if he is adjudged an insolvent; or (2) if he engages 
during his term of office in any paid employment outside the 
duties of his office; or (3) if he is, in the opinion of the Presi- 
dent, unfit to continue in office by reason of infirmity of mind 
or body; or (4) if he becomes in any way concerned in any 
contract or agreement made by or on behalf of the Government 
of India or a State Government or in any way participates in 
its profit or benefits except as an ordinary member of an in- 
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corporated company. All these provisions are intended to make 
the Commission an independent and impartial body to discharge 
its responsibilities in an efficient manner. 


Constitution of State Public Service Commissions 

Under Article 315, each constituent State of the Union should 
have a Public Service Commission. There is however provision 
for setting up Joint Public Service Commissions each serving more 
than one State. But such Commissions may be set up only by the 
law of Parliament on a request for the same by the States con- 
cerned. The Constitution also permits the Union Public Service 
Commission to render its services to a State, for all or any of the 
needs of the State, with the approval of the President. 

The members of a State Public Service Commission are appoint- 
ed by the Governor, and those of a Joint Commission by the 
President. As in the case of the Union Commission, the ‘appoint- 
ment is for a maximum period of six years. But if a member 
attains the age of sixty years while in service, irrespective of his 
having completed six years he must retire from service. The 
members of State and Joint Public Service Commissions are not 
eligible for any appointment under the Union or the States except 
that a Chairman may become the Chairman or a member of the 
Union Public Service Commission or the Chairman of any other 
State or Joint Service Commission and a member may, in addition 
to the above-mentioned offices, become the Chairman of the Com- 


mission of which he is a member. The conditions of service of — 


the members of the State Public Service Commissions are more 
or less the same as those of the Union Commission. The only 
significant point of difference is in salary which varies from State 


} 
| 
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to State. The conditions of service of a member of a State Public ~ 


Service Commission may not be varied to his disadvantage after 
his appointment. The number of members on the State Commis- 


sions also varies from State to State. The basis and the procedure | 


for the removal of the members of the State or Joint Commissions 
are the same as for the members of the Union Public Service 
Commission. 


Functions of the Commissions 


Under Article 320, the Commissions have the iollowing: | 


functions: 
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(1) To conduct examinations for appointments to the services of 
the Union or the States; 

(2) To assist the States in framing and operating schemes of 
joint recruitment if two or more States request the Union 
Commission in this behalf; 

(3) To advise the Union or State Government: 

(a) on all matters relating to methods of recruitment to 
civil services and for civil posts; | 

(b) on the principles to be followed in making appoint- 
ment to civil services and civil posts and promotions, 
transfers, etc., from one service to another; 

(c) on all disciplinary matters affecting Government ser- 
vants of the Union or the States; 

(d) on claims for costs of legal proceedings instituted 
against a Union Official or a State Official; 

(e) on claims for the award of pension in respect of in- 
juries sustained by a Union official or a State official 
on duty; and | 

(f) any other matter specifically referred to it by the Pre- 
sident or the Governor. 

Under Article 321, the functions of the Union Commission or 

a State Commission may be extended by an Act made by Parlia- 

ment or the Legislature of the State concerned. Such an Act may 

also bring within the scope of the functions of the Commission 
matters connected with the services of public institutions such as 
local bodies or public corporations under the Union or State 

Government. This is important in view of the fact that as the acti- 

vities of both the Union and the State Governments increase, more 

and more of public corporations and such other institutions are 
bound to be established involving the employment of an ever 
increasing number of officials. 


Report of the Commissions 
The Union Public Service Commission has to submit to the Presi- 
dent an annual report on the work done by the Commission. The 
report accompanied by a memorandum explaining the action taken 
by the Government on the recommendations of the Commission 
is to be placed before both the Houses of Parliament. Similarly, 
a State Commission has to submit to the Governor an annual 
report which with the memorandum explaining the action taken by 
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the State Government on the Commission’s recommendations is 
placed before the State Legislature. The memorandum should 
explain the reasons for the non-acceptance of the recommendations 
of the Commission by the Government if there are any such cases. 

It must be observed here that the Public Service Commissions 
envisaged under the Constitution including the U.P.S.C. are only 
advisory bodies. It might be asked why the recommendations of 
such an important body as the Public Service Commission are 
not obligatory on the Government. The framers of the Constitu- 
tion, in this respect, have followed the practice that obtained under 
the Constitution Act of 1935. Experience has shown that the 
recommendations of the Commission have more influence if they 
are advisory than mandatory in character. The danger is that if 
the Commission is given mandatory powers there is possibility 
of conflict between the Commission and the Government and there 


may arise situations when they behave as rival governments in — 


the same territory, each trying to establish its will over the other. 
The real safeguard against the rejection of any recommendation 
of the Commission lies in the Parliamentary control that is provid- 
ed for by the Constitution. The Government has to justify its 
action before the Legislature which has the power of repudiating 
the Government’s action. : 

The Public Service Commissions in India are in a much stronger 
position from a constitutional point of view than statutory bodies 
or Commissions set up in Britain or the United States. This is 
because these Commissions are set up by the same sovereign 
authority which sets up the Executive, the Legislature and the 
Judiciary. All of them are created by the Constitution itself. But 
in Britain, the United States and elsewhere Public Service Com- 
missions are the creations of the Legislature and, as such, the 
British Parliament and the United States Congress have the power 
to modify them as they like. In other words, they are subordinate 
bodies. In India, the Public Service Commissions are in no way 
subordinate to the Legislature or the Executive. Thus, while a 
Public Service Commission would not ordinarily like to withhold 
information on any particular subject, its constitutional right to 
withhold any such information should be recognised. 

Obviously, the Constitution-makers wanted to provide all 
reasonable safeguards to make the Public Service Commissions 
in India immune from all undue influence and to enable them to 
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carry out their duties with impartiality, integrity and independence. 


Magnitude of the Commissions’ Work 

A glance over the annual reports of the Public Service Commis- 
sions—Union as well as the State Commissions—will show the 
variety and volume of their work. Conducting of competitive 
examinations for recruiting personnel to the various. services is 
one of the most ardous tasks undertaken by these Commissions. 
In one of its recent reports, the Union Public Service Commission 
gives the following details with regard to some of its functions: 

(1) For the twenty-seven examinations conducted by the Com- 
mission, there was a total of some 56,956 applicants. Of these, 
the Commission interviewed over 2800 candidates. Some of the 
more important of these examinations are the combined competi- 
tive examinations for the Indian Administrative and the Indian 
Police Services and the various Central Services. Some 8000 
candidates appeared for these examinations. Among others, those 
which attract large numbers are the Joint Services Wing Exami- 
nation, the Engineering Service Examination and the Ministerial 
Service Examination. 

(2) Direct recruitment by interview has become an important 
method of selection as a result of the increase of governmental 
activities after the attainment of Independence. Over 47,000 
applications were handled in this connection and some 9500 can- 
didates interviewed with a view to filling up some 1,400 posts. _ 

(3) Many of the superior posts, particularly in the regularly 
organised Services, are filled by promotion of officers who have 
acquired a certain standard of experience in junior posts in those 
Services. Recommendations for such promotions are made by 
the Departments concerned and the Commission is requested to 
ratify them. On an average, the Commission handles over 10,000 
such cases annually. 

(4) The Commission is consulted about certain minor forms 
of recruitment such as temporary appointments for periods. ex- 
ceeding one year but not exceeding three years, grant of extension 
of service and re-employment of certain retired Government ser- 
vants. It handles about a thousand such cases a year. 

(5) The Commission has to be consulted in disciplinary cases 
before the President imposes the penalty of censure or any more 
serious penalty, such as, suspension or dismissal. About two 
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hundred such cases are annually handled by the Commission. 

(6) The Commission also handles a good number of cases, 
such as those involving regularisation of appointments,-claims for _ 
the award of pension, claims for re-imbursement of legal expenses 
incurred by Government servants in defending legal proceedings 
instituted against them in respect of acts ohne in the execution of 
their duties. 

The Commission in its reports has acknowledged that apart 
from a few isolated instances, the Ministries and Departments — { 
generally observed the provisions of the Constitution. It means 
that on the whole the recommendations of the Commission are 
accepted and acted upon by the Government. In fact, the Report 


for 1957-58 shows that there was not even one case where the © i 


Union Government had not accepted the recommendations of the 
Commission. Reports for other years show more or less the ~ 
| same pattern. No greater test is required to prove the effective-_ 
ness of the Commission as an independent body under the Con- _ 
stitution even though its recommendations are only of an advi- 
sory nature. . ) 


CHAPTER 36 
OFFICIAL LANGUAGE 


FEW CONSTITUTIONS have such elaborate provisions dealing with 
the official language as the Constitution of India. Ordinarily, offi- 
cial language is not a subject which requires any special treatment 
in a constitutional enactment. This is because, in most countries, 
a single language is employed as the common medium of expres- 
sion of the entire population, or at least of an overwhelming 
majority. There are, of course, exceptions to this general pattern 
in some parts of the world, and some countries have made even 
- special provisions to solve the problems arising out of bilingualism 
. or multi-lingualism within their borders. India belongs to the 
latter category and hence a special chapter in the Constitution 
dealing with the official language. | 

The following table will throw light on the linguistic problem 
of India:* | 


Language — No. of People Percentage to 

Speaking Total Population 
Assamese _ 4,988,226 1.39 
Bengali ) 25,121,674 7.03 
Gujarati 16,310,771 4.57 
Hindi, Urdu, Hindustani and Punjabi 1,49,944,311 42.01 
Kannada 14,471,76 4.05 
Kashmiri not 

available 
Malayalam 13,380,109 3.69 
Marathi 27,049,522 rpey 
Oriya 13,153,909 . 3.68 
Sanskrit 555 0.00010 
Tamil 26,546,764 7.0 


Telugu 32,999,916 9.24 
Population returned 

as speaking other 

languages as mother-tongues 32,906,787 9.22 


TOTAL 3,56,879,394 


i 


In the words of the Official Language Commission: 


1 These figures are based on the 1951 Census. 
341 
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“The difficulty and complexity of the language problem that 

the country has to tackle are manifest. We seek to find a 

medium of expression for the strong elements of identity in the 

cultural life of the country and as a linguistic counterpart of the 
political unity Which the country has rediscovered after many 
centuries. In doing so, we seek to replace a working system 
based on the English language which, albeit foreign to the 
people, is one of the world’s richest and most widely spoken 
languages and has many general merits to recommend it. The 
languages we can replace English by are at present insufficiently 
developed for the multifarious occasions of official and non- 
official intercourse, that arise in a modern community. Several 
of these dozen or so languages are, however, spoken by numbers 
in excess of many current European languages claiming to be 
advanced means of communication and are thus, in point of 
the number of people who speak them, entitled to a high place 
in the world’s roll of languages. Hindi has been chosen as the 

Union Language on the principal, and we think sufficient, ground 

that amongst the regional languages it is spoken by the largest 

number of people in the country.” 

During the course of the discussion on the official language, the 
Constituent Assembly witnessed some of the most agitated scenes, 
surcharged with emotion riding on the crest of linguistic fanaticism. 
Nevertheless, the Assembly produced a compromise formula after 
a long and heated discussion. The provisions déaling with official 
language are the product of this compromise formula. 


Language of the Union (Art. 343 & 344). 

The main provisions dealing with the official language of the Union 

as embodied in Articles 343 and 344 are as follows: 

(1) Hindi written in Devanagari script will be the official langu- 
age of the Union. | | 

(2) For a period of fifteen years from the commencement of the — 
Constitution, however, the English language will continue 
to be used for all official purposes of the Union. But during 
this period, the President may authorise the use of Hindi in — 
addition to English. 

(3) Even after fifteen years, Parliament may provide for wa con- 
tinued use of English for any specific purpose. 

(4) At the end of five years from the commencement of the Cons- — 


/ 
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titution, the President shall appoint a Commission to make 
recommendations for the progressive use of the Hindi langu- 
age and on the restrictions on the use of English and other 
allied matters. The President is obliged to appoint such a 
Commission at the end of ten years after the commencement 
of the Constitution for the same purpose. While making 
their recommendations the Commission should give due re- 
gard to the industrial, cultural and scientific advancement 
of India, and the just claims and the interests of persons be- 
longing to the non-Hindi speaking areas in regard to the 
Public Services. : 

(5) The Commission’s recommendations will be examined by a 
thirty-man Committee of Parliament (20 members from the* 
Lok Sabha and 10 from Rajya Sabha) elected in accordance 
with the system of proportional representation and the Com- 
mittee will make a report to the President. The President 
may issue directions on the basis of the report of the 
Committee. 

In accordance with the constitutional provision, in June 1955, 
at the end of five years after the commencement of the Constitu- 
tion, the President appointed a Commission consisting of twenty- 
ene members with B. G. Kher as its Chairman. 

The Commission submitted its report)to the President by the 
middle of 1956. The report which runs into five hundred pages 
is an impressive document dealing with every one of the questions 
referred to the Commission in a thoroughgoing manner. The Re- 
port, however, set off one of the bitterest controversies in the 
country. One of the serious defects of the Report was the strong 
and utterly uncompromising minutes of dissent by two of its pro- 
minent members representing two major languages of the country, 
namely, Bengali and Tamil. Nevertheless, the report is a very 
valuable document for understanding the immensity and com- 
plexity of the language problem of India. 

As provided for in the Constitution a thirty-member Committee 
of Parliament with the Home Minister of the Union Government 
as its Chairman examined the recommendations of the Commis- 
sion. The Report of the Committee was submitted to Parliament 
on 8, February 1958. While the Committee has expressed the 
definite opinion that adherence to the constitutional settlement 
which envisages the replacement of English by Hindi for Union 
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purposes and by the regional languages for the official require- 
ments of the States is the only safe and practicable course to adopt, 
the approach to the question of final change-over has to be flexible 
and practical. Thus, the Committee has in general endorsed the 
recommendations of the Official Language Commission except 
that it emphasises the necessity for flexibility in the change-over. 


Regional Languages 

Each State Legislature is empowered under Article 345 to adopt 
any one or more of the languages in use in the State for all or 
any of the official purposes of the State concerned. But so far 
as communication between a State and the Union or between 
one State and another is concerned, the official language of the 
Union will be the authorised language. In order to protect the 
linguistic interests of minorities in certain States, the Constitution 
has incorporated a special provision. This is in addition to the 
cultural rights that are guaranteed as Fundamental Rights under 
Article 29 of the Constitution. According to this, the President 
is empowered under Article 347 to direct a State Government to 
recognise a particular language for official purposes either for the 
whole or part of the State, if he is satisfied, on a representation 
made to him in this regard, that a substantial proportion of the 
population of the State desires such recognition. This power in 
the hands of the Centre will help to curb any tendency towards 
linguistic fanaticism and the domination of a majority over linguis- 
tic minorities in different States. 


The Language in Courts 
Under Article 348, the Constitution makes a special provision 
for the retention of the English language if Parliament so decides 
even after the fifteen-year period for the following purposes: 


(1) All proceedings in the Supreme Court and the High — : 


Courts. 

(2) Authoritative texts of Bills, Acts, Ordinances, Orders, 
Rules, regulations and bye-laws issued under the Constitution 
or under any law. 


However, Parliament is empowered to stop the use of English 


even in the Courts whenever it likes, once the fifteen-year period 


is over. It is also provided that Hindi or any regional language ~ 


may be used even earlier for conducting the proceedings in a 
High Court if the President gives his consent for the measure. 
<> 


: 
/ 
; 
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Special Directives 

The Constitution embodies certain special directives with a view 

to safeguarding the interests of linguistic minorities. Thus, under 

article 350 every person is entitled to submit a representation for 

‘the redress of any grievance to any officer or authority of the Union 

or a State in any of the languages used in the Union or in the 

State as the case may be. In addition, there are two special direc- 

tives which have been incorporated as a result of the recommen- 

dations of the States Reorganisation Commission through the 

Seventh Amendment of the Constitution in 1956. According to 

these: : 

(1) It shall be the endeavour of every State and of every local 
- authority within the State to provide adequate facilities for 
instruction in the mother-tongue at the primary stage of edu- 
cation to children belonging to linguistic minority groups. 
The President is empowered to issue such directions to any 
State as he considers necessary for securing the provision of 
such facilities. 

(2) The President will appoint a Special Officer for linguistic 
minorities. It is the duty of this special officer to investigate 
all matters relating to the safeguards provided for linguistic 
minorities under the Constitution and report regularly to the 
President. The reports of the Special Officer are to be laid 
before each House of Parliament and sent to the Government 
of the States concerned. 

The Constitution also embodies a directive for the development 
and enrichment of the Hindi language with a view to making it 
serve as a real medium of expression for all the elements of the 
composite culture of India. Such enrichment may be secured by 
drawing primarily on Sanskrit and secondarily on other languages. 
According to the Language Commission, ‘other languages’ means 
all other languages and not necessarily the languages of India speci- 
fied in the Constitution. Hence, in the process of development 
and enrichment of the Hindi language there is no inhibition as 
to drawing from any language including the English language. 

The Eighth Schedule of the Constitution specifies fourteen 
languages. (See p. 346) 

In spite of the controversies and bitterness that still exist in the 
country on the language problem, it must be admitted that the 
adoption of the provisions cates with the official language by 
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; EIGHTH SCHEDULE 
(ARTICLE 344(1) AND 351) 


LANGUAGES 
1. Assamese. 8. Marathi 
2. Bengali. 9. Oriya. 
3. Gujarati. . 10. Punjabi. 
4. Hindi. 11. Sanskrit. 
5. Kannada. 12. Tamil. 
6. Kashmiri. 13. Telugu. 
7. Malayalam. 14. Urdu. 


the Constituent Assembly marked a triumph of Indian national-— 
ism and national unity. It showed that even in the face of the 
most acute differences emanating from deep-seated sentiments, 
men of good will, who have the good of the nation at heart, can 
find a solution to the most baffling problem. This realisation should 
augur well for the future of the country, and the urge for pre- — 
serving the unity and integrity of the nation should help Indians to — 
find solutions for every problem that threatens to divide them. — 


CHAPTER 37 
ELECTIONS 


THE CONSTITUTION of India has provided a separate chapter on 
elections. In this respect, it has made a departure from the usual 
practice of Constitutions to leave elections as a comparatively 
unimportant subject to be dealt with by the legislature. The fact 
that detailed provisions in this regard have been made in the 
Constitution shows how anxious the Constitution-makers had been 
to safeguard this political right as an integral part of the Consti- 
tution itself. With a view to ensuring this objective the Consti- 
tuent Assembly entrusted its Committee on Fundamental Rights 
to deal with this problem also. The Committee recomended that 
the independence of elections and the avoidance of any inter- 
ference by the Executive in the elections should be regarded as 
a Fundamental Right and necessary provisions should be made in 
this regard. But the Assembly decided that, although it was a 
matter of fundamental importance, its place was not in the chapter 
on Fundamental Rights but elsewhere. Accordingly, the Drafting 
Committee made special provisions of a detailed character and 
embodied them in a separate chapter of the Constitution. 


The Legal Freseipark 
ee the Constitution provision is made for an Election Com- 
mission which is entrusted to deal with the following matters: 
(a) election of the President of India; 
(b) election of the Vice-President of India; 
(c) the Union Parliament and the composition of its two 
Chambers; 
(d) qualifications of members of Parliament; 
(e) composition of State Legislatures; 
(f) qualifications of members of State Legislatures; 
(g) duration of Parliament and the State Legislatures; 
(h) , elections—to Parliament and State Legislatures; 
(i) reservation of seats in the House of the People and the State 
Assemblies for the Scheduled Castes and Tribes; and 
(j) the determination of population for purposes of election. 
Under Article 327, Parliament is vested with the supreme power 


347 


348 INDIA’S CONSTITUTION 


to legislate on all matters relating to elections, including elections 
to State Legislatures. Under Article 328, the States also have — 
been vested with certain limited powers of legislation with respect 
to elections. But such legislation should not be in conflict with 
any Parliamentary legislation in this matter. 

Parliament passed two major measures laying down the detailed 
law under which elections are to be held. The first was the 
Representation of the People Act, 1950, which provided for quali- 
fications of voters and matters connected with the preparation of 
electoral rolls. It also laid down the procedure for delimitation 
of constituencies, and allocated the number of seats in Parliament 
to the States and fixed the number of seats in the respective State 
Legislatures. The second, viz., the Representation of the People 
Act, 1951, provided for the actual conduct of elections and dealt 
in detail with subjects like administrative machinery for conduct- 
ing elections, the poll, election disputes, by-elections etc. Under 
these two Acts, statutory rules were made by the Central Govern- 
ment and these were respectively called the Representation of the 
People (Preparation of Electoral Rolls) Rules, 1950, and the 
Representation of the People (Conduct of Elections and Election 
Petitions) Rules, 1951. Subsequently the two Acts and the Rules 
were amended as and when changes became necessary. One of 
the most important of these amendments is with regard to the 
preparation of the electoral rolls. Originally it was provided that 
separate rolls should be prepared for the Parliamentary and As- 
sembly Constituencies. The amendment has prevented a consi- 


derable amount of duplication of work by laying down that only 


one electoral roll need be prepared for all constituencies. 

It is within this frame-work of law that the two General Elec- 
tions have been held. The law seems to have come, as the occa- 
sion arose. Now it is high time that this mass of election law 
scattered over too many legislative enactments is codified into a 
simple comprehensive legislation on the subject. If such codifi- — 
cation is made before the commencement of the third General 
Elections it will be of immense benefit to all concerned. F 


One General Electoral Roll 


At first, it may appear that the constitutional provision in this — | 


regard is superfluous. But it has a history behind it. During the ~~ 
British rule, under the pressure of communal politics separate ~ | 
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electorates were established in India. Accordingly, in every Cons- 
tituency there were as many lists of electoral roll as there were 
Communities recognised for the purpose. Thus, the Muslims all 
over India had a separate electoral roll and voted only to candi- 
dates who stood for election from the Constituency reserved for 
the Muslims. How unnatural was this system of communal electo- 
rates needs no special emphasis. Article 325 is a declaration that 
separate electorates have been finally abandoned. As a result, the 
people of India, irrespective of their religion, race, caste, or sex will 
belong to one general electoral roll in every territorial constituency 
for election. In this way, an unnatural system that prevailed in 
India for a few decades has been removed and a composite politi- 
cal community has been established by the Constitution. 


Universal Adult Suffrage 

One of the outstanding features of the Constitution is adult suffr- 
age. It means that every person—man or woman—who is not 
less than twenty-one years of age has the right to vote in the 
election to the House of the People and the State Legislative As- 
sembly. The only grounds for disqualification are (i) non-resi- 
dence (ii) unsoundness of mind (iii) crime and (iv) corrupt or 
illegal practice. This provision has been hailed as the “fountain- 
spring of India’s democracy”. For, it has swept away at one stroke. 
all the antiquated and undemocratic qualifications prescribed to 
be eligible for voting—property, income, status, title, educational 
qualification and so on. 

The cumulative effect of the above two provisions on democracy 
in India is indeed far-reaching. Under the Government of India 
Act, 1919, there were only three percent of India’s population 
who were entitled to exercise their franchise. Under the Act ' 
of 1935, with a more broad-based franchise, only ten percent 
exercised this elementary right of citizenship. But now, every 
citizen is entitled to it. The principle of one man, one vote, one 
value has become a constitutional right. The removal of the 
notrorious system of communal electorates which had broken up 
Indian society statutorily into religious and communal compart- 
ments is in perfect harmony with the establishhment of adult suffr- 
age. As a result, the citizens of India will now vote as individuals 
and not as Hindus, Muslims or Christians. 
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The Electoral Machinery 

In one vitally important respect, the Indian Constitution is almost 
unique and has followed the example of Canada. The sine qua 
non for a true democracy is the holding of fair and free elections 
of the peoples’ representatives to the legislative bodies. The elec- 
tions, in other words, must be conducted in a completely non- 
partisan spirit and provision was accordingly made in the Consti- 
tution to ensure that the party in power, at no time, may be placed 
in a position to influence the conduct of the elections to its own 
benefit. 

Article 324 enacts that the superintendence, direction and con- 
trol of all elections in India are vested in an independent body 
called the Election Commission. The power of the Commission. 
also includes the power of appointing Election Tribunals for the 
decision of doubts and disputes in connection with the elections. 

The Election Commission consists of the Chief Election Com- 
missioner and as many Election Commissioners as the President 
may from time to time fix. They are all appointed by the Presi- 
dent. During the General Elections in 1951-52 two Regional 
Commissioners were temporarily appointed by the President to 
assist the Election Commission, with headquarters at Bombay and 
Patna respectively. In connection with the second General Elec- 
tions, 1957, three Deputy Election Commissioners were temporari- 
ly appointed with headquarters at Delhi. No _ Regional 
Commissioners were appointed for the second elections. It is 
understood that one of these three Deputy Election Commissioners 
may have to continue on a permanent basis. 

The Commission is an independent body. Its independence is — 
secured by Article 324 (5) which provides that the Chief Elec- 
tion Commissioner shall not be removed from office except in 
like manner and on the like grounds as a judge of the Supreme 
Court and that any other election commissioner shall not be re- 
moved except on the recommendations of the Chief Election 
Commissioner. However, it must be pointed out that the inde- 
pendence of the Election Commissioners is not of the same nature 
as that of the judges of the Supreme Court. A Judge of the 
Supreme Court once appointed holds office upto the age of 65 
years while the Chief Election Commissioner can be appointed 
for any limited period. The Constitution also provides for the 
availability of adequate staff facilities for the discharge of the 
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functions of the Election Commission. 

At the State level, during the General Elections of 1951-52, the 
Chief Electoral Officer of a State did not have any statutory status 
or functions. It was felt later that he should be given a legal status 
and vested with specific powers and duties. The term “Chief 
Electoral Officer” was accordingly defined in the Rules as an 
officer appointed by a State Government to perform the functions 
of the Chief Electoral Officer under the Rules. In the light of the 
experience gained so far, the Election Commission has come to 
the conclusion that the Chief Electoral Officer of a State should } 
‘be a senior Officer of the State Government. The Commission is 
of the opinion that part-time officers seldom find time to make 
extensive tours of the districts and hence lose touch with the 
election officers at the district level which is of utmost importance. 
However, the Commission feels that in case a part-time officer 
is appointed as the Chief Electoral Officer, a junior whole-time 
officer should be made available to him as his Deputy. 

At the district level, the machinery varies from State to State. , 
In some States there is a whole-time District Election Officer in 
every district with a nucleus of his own which is strengthened 
during election time. In some others, an officer belonging to the 
normal administrative set-up in the district is placed in charge of 
election work with a nucleus of his own. In yet others, there is 
no definite scheme and the work is done haphazardly during the 
peak election time by the normal administrative machinery. It 
is, therefore, necessary that the machinery should be systematized 
and put on a permanent and satisfactory basis. 

In regard to the preparation and maintenance of the electoral 
‘rolls of a constituency, the permanent machinery consists of the 
Election Commission, the Chief Electoral Officer and the Elec- 
toral Registration Officer of the constituency. There is an electoral 
Registration Officer for each Assembly Constituency and it is his 
responsibility to prepare and annually revise the electoral roll 
for the constituency as required by law. The law has also made 
provision for the appointment of one or more Assistant Electoral 
Registration officers to assist the Electoral Registration Officer in 
the performance of his functions. 

For each Parliamentary or Assembly constituency, a Returning 
Officer is appointed by the Election Commission. He has to be 
an Officer of the Government. One or more persons who are also 
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officers of the Government are appointed as Aseiendia Returning 
Officers to assist him in the performance of his functions. 

The actual poll is conducted by a large number of Presiding 
and Polling Officers. For every polling-station, a Presiding Officer 
and a few polling officers are appointed in respect of each separate 
election, Parliament and Assembly. In case elections are held 
simultaneously for Parliament and the Assembly, some of these 
officers are appointed to take charge of both at a polling station. 
They are usually assisted by as many policemen and other staff 
as may be necessary. 


The First General Elections (1951-52) 
The First General Elections in India were a historic event and 


* attracted widespread interest and attention in the country and 


abroad. The organization and conduct of the elections on such 


a vast scale naturally presented many difficulties which had to 


be surmounted. It stands to the eternal credit of the political 


consciousness and orderliness of the Indian people, a large per- 


centage of whom are illiterate, that a General Election of such a 
gigantic magnitude was held in the most successful manner. 
Writing about the success of the Elections, R. R. Diwakar, 
observed: 

“The General Elections were not only a national enterprise 
but also a great experiment in democracy. This was the biggest 
ever held in history. Apart from the hugeness, there were mis- 
givings in the minds of some on account of mass illiteracy, want 
of uniformity, adequate communications and such other facilities. 
But now it can be said with some pride that the masses of India 


have acquitted themselves admirably well. More than fifty per- — 


cent have actually gone to the polls and in some large tracts about 
80 percent have voted. There have been very few polling-day 
clashes. A sufficiently intelligent choice has been made by the 
voters. Therefore, it can be said that more than literacy, it is the 
general level of understanding and culture and the realization of 


the soundness of democratic and peaceful methods by the common ~ 


man that are important. The Congress, in the course of its long 


bi 


gi oS ate ke 


history of active mass contact for more than a quarter of a cen- — 


tury, have always striven to convey the message of liberty, demo- — 


cracy and social justice to the millions of India. It can now be 
said that it has done so with some success. Without mass educa- | 
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tion of that kind, peaceful election on such a big scale by so 
many millions would have been difficult of achievement.” 

A notable feature of the Elections was the wholehearted partici- 
pation of a number of political parties. It has been admitted by 
all that the Elections were free and fair and were held in a truly 
democratic atmosphere. There were in all some 175,000 candi- 
dates to- fill 3278 seats in State Assemblies and 1,823 to fill 493 
seats in the House of the People. Not less than 75 parties, big 
and small, national and regional, moderate and extremist, partici- 
pated. Of these many were new parties. Most of them have now 
faded away. All this is clear proof of the democratic atmosphere, 
the emergence of various points of view and the eagerness of a 


large number of men and women to serve the people through the __ 


legislatures. 

By conducting the Elections in a peaceful, orderly and efficient 

manner, the Election Commission justified its position as an inde- 
pendent body. Elaborate arrangements had been made and every 
_ possible precaution taken by the Commission to see that during 
the elections, the independence of the voter and the secrecy of the — 
ballot were fully maintained. Approximately a staff of 560,000 
were engaged in handling 600 million ballot papers and they did 
a remarkable job. 

An electorate of 171,747,300 voted the Congress Party to power 
at the centre with a thumping majority. The Party gained 364 
of the 489 elected seats and became the first party to organize 

the first Indian Government after Independence. This outstanding 
success was true to expectations in all the major circles of the 
_ public. 

In the States, the Congress tally was on an average good, with 
thumping victories in some and marginal gains in a few. Thus 
in the Part ‘A’ States of Assam, Bihar, Bombay, Madhya Pradesh, 
Punjab, Uttar Pradesh and West Bengal, the electorate almost gave 
a ‘carte blanche’ to the Congress to form the Government. With 
the Communists running second with 62 seats to their credit in 
the Madras Assembly and the Ganatantra Parished with 31 seats 
in the Orissa Assembly, the Congress found itself in hot waters in 
the two States and had to seek the support of Independent mem- 
bers to form Ministries in these states. 

Among the Part ‘B’ States, P.E.P.S.U. proved the problem State 
for Congress with the Akali Party securing just 7 seats Jess than 
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the Congress Party and the Congress itself failing to secure an 
absolute majority. Rajasthan gave Congress just a marginal lead 
and in Travancore-Cochin the Congress had to resort to coalition 
in order that it might form the government. The re-election in 
Travancore-Cochin in 1954 and the events that followed proved 
that the Congress as a political party was never popular in that — 
State ever since the advent of Indian Independence and the Second — 
General Elections of 1957 only completed the story by reducing — 
the Congress as representing only a minority there. § 

All the part ‘C’ States gave the Congress unstinted support. 
From an over-all point of view, therefore, the Congress Party had © 
gained a good amount of electoral support. 


The Second General Elections (1957) | 
Reporting on the second general elections, the Election Commis- &E 
sion states: “The second general elections were less of an adven- 
ture or novelty as compared to the first when even the most 
optimistic people had felt doubtful as to how far a large country 
which had only just attained its independence and had yet to 
settle down to a democratic form of government could successfully 
carry through a country-wide programme of democratic elections 
based on adult suffrage”. However, the reorganization of the 
states in 1956 introduced a considerable amount of uncertainty 
and at one stage it became doubtful as to whether it was possible 
to see through the legal and administrative formalities to enable 
the elections to be held according to the schedule. It was in fact 
felt by some influential sections of the public that an amendment 
to the Constitution to extend the life of the first Indian legislature 
was an imperative necessity. But it stands to the credit of the 
Election Commission that it set its face boldly against any such 
contingency and achieved a seemingly impossible task, thereby 
averting a very bad precedent in the annals of new India’s constitu- 
tional history. 4 
Thus the elections to the House of People and all the State 
Assemblies excepting for the Union territory of Himachal Pradesh 
and the Kangra district of Punjab, were completed by March 
1957. The streamlining of the election machinery in the light — 
of the experience gained during the first Elections enabled the 
reduction of the period of poll. from 17 weeks in the General — 
Elections of 1951-52 to just over a fortnight in 1957. g 
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The second General Elections created parliamentary history 
by putting the Communist Party at the helm of affairs through 
the ballot, in the southern State of Kerala. This event, more than 
anything else, has brought into clear relief the truly federalist 
character of India’s democracy. An electorate of over 193 mil- 
lion, in the biggest democracy in the world, voted for Congress 
Government at the Centre and in eleven States. Although ihe 
Communists failed to gain an absolute majority in Kerala, they 

could muster enough support from the Independent ranks to form 
a stable ruling party in Kerala and were assured of non-inter- 
ference from the Centre. (The Communists, however, lost their 
dominant position in the mid-term election of February, 1960 by 
winning only 28 out of a total of 128 seats in the Kerala As- 
sembly.) In the eastern coastal State of Orissa, neither the 
Congress Party nor its closest rival, the Gantantra Parishad, could 
gain an absolute majority. However, the Congress party managed 
to obtain the support of some minor parties and independents in 
the Assembly to enable it to form the ministry. Subsequently 
the Congress combined with the Gantantra Parishad io establish 

a stable ministry in the State. } 
_ The magnitude of the elections surpassed even that of the first 
general elections, which had to that date been acclaimed as the 
biggest democratic experiment in the world. The electorate in- 
creased by over 20 million and the number of votes polled jumped 
from 103.3 million to 112.3 million. The votes polled consti- 
tuted 49.2 per cent of the voting capacity of the country as against 
the corresponding figure of 44.9 per cent for the 1951-52 elections. 

From the point of view of the Election Commission, the task 
involved the preparation of 510 million ballot papers, deployment 
of a staff of over a million and the procurement of 2,960,000 steel 
ballot boxes. 

To facilitate the smooth conduct of the elections, immediately 
after the reorganisation of States in 1956, the Commission revised 
the list of recognised State parties in terms of the newly constitut- 
ed States. The position of the four all-India parties, viz., the 
Indian National Congress, the Praja Socialist Party, the Com- 
munist Party of India and the Bharatiya Jan Sangh, however, 
Temained the same. In the case of State parties slight altera- 
tions had to be made according to the changed political map of 
India; but all the same the percentage minimum of 3% of the 
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votes polled in an area was observed as the standard for recogni- 
tion as a State or regional party. In the second Elections the 
electorate chose its representatives from as many as 26 parties, 
from the small Mizo Union, restricted in its activities to a part 
of Assam hills, to the mighty Congress organization. 

The Congress Party swept the polls in the Parliamentary elec- 
tion by securing 371 of the 494 elected seats or roughly 75% 
of the House. Thus it slightly improved on its record during the 
first General Elections. In the State Assemblies the Congressmen 
numbered roughly 65.1% of the successful candidates. This per- 
centage was also almost the same as the corresponding one for 
the first Elections. The figures for the rest of the parties in the 
Parliamentary elections are almost negligible. 

In the Assembly elections the three all-India parties other than 
the Congress, viz., the Praja Socialist, the Communist and the 
Jan Sangh, registered a slight improvement over their performances 
in the 1951-52 elections. Among the other parties, Ganatantra. 
Parishad in Orissa almost turned the table against the Congress. 

Reviewing the Assembly election results state-wise, it is found 
that the Congress which had scored 90% successes last time in 
the then Saurashtra State and Uttar Pradesh, failed to repeat its 
performance. But Madhya Pradesh came very near to giving 
the party that high percentage of success by choosing 232 Con- — 
gress nominees in a House of 288. Almost the same level of 
achievement was recorded by the party in Madras, Mysore, Punjab — 
and Rajasthan, the respective tallies being 151 (out of 205), 150 
(out of 208), 118 (out of 154) and 119 (out of 
176) seats. The percentage of Congress successes varied 
from 34 in Kerala to 81 in Madhya Pradesh. The 
second Elections have considerably strengthened the Con- 
gress position in Rajasthan where in the first Elections it had ~ 
secured only a marginal absolute majority of 82 in an Assembly 
of 160. But, perhaps, the biggest event of far-reaching importance, 
from the point of view of the Congress, was the success of the Con- 
gress in Andhra where it cut into some of the Communist strong- _ 
holds and its reverses in Kerala where it ran a lame second to the © 
Communist Party. While the Congress recorded a progressive 

victory in Rajasthan at the expense of the Jan Sangh, the Ram ~ 
Rajya Parishad and the Independents most of whom were rulers — 
of former Princely States, it failed to beat the challenge of the” — 
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former rulers of Princely States merged in Orissa, where the 
Ganatantra Parishad led by the Princes prevented the Congress 
from securing an absolute majority. In fact, the Parishad gained 
some seats in Congress strongholds. In the mid-term elections 
of 1961 in Orissa, however, the Congress retrieved its 
position and gained an absolute majority inflicting heavy 
losses on the Parishad. As against the outstanding suc- 
cesses of the Congress in Andhra and Rajasthan, the two big 
States of Uttar Pradesh and Bombay, which in 1952 had voted, 
solidly for the Congress, registered a marked decline in the number 
of Congress candidates returned. Another safe Congress area, 
' Bihar, also returned a smaller number of ins nominees than 
it did in the first Elections. 

‘ In Madhya Pradesh and Mysore, the Communists could make 
little or no impression. The Jan Sangh had its highest poll in Uttar 
Pradesh. The Hindu Mahasabha lost much of its importance in 
the second Elections. 

Reporting after the conclusion of the Second General Elections, 
the Election Commission observed: 

“Tf the first general elections served to teach the vast number 
of uneducated voters what the vote means, the second general 
elections familiarised them with the exercise thereof with dis- 
crimination and understanding. Another welcome and remark- 
able feature that has already emerged is the implicit and grow- 
ing confidence which the Election Commission and the election 
machinery in the States have come to enjoy in the eyes of the 
political parties and the general public. Within the space of a 
few years, therefore, doubts which naturally existed as to the 
preparedness of the people for democratic self-government or 
the wisdom of extending universal adult franchise in a country 
with an overwhelmingly illiterate electorate have been com- 
pletely dispelled. All observers agree now that an election is 
no longer a merely novel entertainment provided for the elec- 
torate in the cities or the countryside but has come to be a seri- 
ous political struggle between the contending parties and 
candidates, the outcome of which ultimately depends on the 
deliberate choice made by the electorate between the contes- 
tants. The degree of political maturity displayed by the electorate 
even in many backward areas has indeed astonished many 
impartial observers and students of politics.” 
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The subject of elections is a dynamic one. It aes ne . 
to the surroundings and contingencies. In India itself the pattern 
evolved for the first elections has undergone a remarkable change — 


CHAPTER 38 


SPECIAL PROVISIONS RELATING TO 
CERTAIN CLASSES 


A SPECIAL detete of the political life in India under the British 
was the existence of communal electorates. Nationalist opinion 
was always opposed to it. Yet it continued, and in course of time 
established a pattern of communal politics unknown in any other 
country. According to this, almost every religious minority in 
India, the Muslims, the Sikhs, the Indian Christians and others, 
had a certain number of seats reserved for it in the legislatures. 
This privilege was extended to the Anglo-Indians and the Euro- 
peans also. Under the Constitution Act of 1935, the Scheduled 
Castes also were to be treated as a separate community and given 
separate representation. But the historic fast of Gandhiji at Poona 
in 1933 prevented it and the Scheduled Castes were given reser- 
vation in constituencies based upon joint electorates with other 
Hindus. In 1947 when India became independent, this was the 
situation. 

Although the country was divided between India and Pakistan 
on a religious basis, the partition, of the country did not by itself 
solve the problem of religious minorities. Pakistan became a 
‘Muslim’ State, but all the Muslims of undivided India did not 
migrate to that State. Some forty million Muslims still remained 
in India. Besides, there were large groups of other religious mino- 
rities such as Christians, Sikhs, Jains, Parsees and others. The 
Scheduled Castes and Tribes were still treated on a par with reli- 
gious minorities deserving special consideration. When the Cons- 
tituent Assembly took up this question in 1947 there was nothing 
fundamentally different from the old ideas on the subject. The 
Assembly formed a Committee, the Advisory Committee on 
Fundamental Rights and Minorities, with Sardar Patel as its 
Chairman, to study the different aspects of the problem and make 
recommendations to the Assembly so that these recommendations 
could be given due recognition in the provisions of the new Cons- 
titution. The Committee took over two years to prepare a detailed 
report which was generally in favour of some form of reservations 
for the minority communities. In the meantime, Independence 
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and the problems created by partition brought about a new out- ; 
look, and a substantial change in the attitude of many members — 


who belonged to the various minority communities in the 
Assembly. H. C. Mukherjee, an Indian Christian leader from 
Bengal, took the lead and appealed for the abandonement of the 
proposal for reservations in legislatures. This proposal soon found 
favourable response from many others and the Constituent As- 


sembly decided not to embody the principle of communal reser- — 


vation in the Constitution. - 

The decisions of the Constituent Assembly arising out of the 
discussions on the recommendations of the Advisory Committee 
opened a new trend in Indian politics. The main features of this 


new trend were (1) abolition of separate electorates, (2) aboli-- 


tion of reservation of seats in the legislatures, and (3) abolition 
of special safeguards to the minorities. The only exceptions made 
were with regard to the three communities, Scheduled Castes, 
Scheduled Tribes and Anglo-Indians, each of which had a special 
case. But even in these cases the special provisions were to exist 
only for a limited period of ten years from the commencement of 
the Constitution. These provisions are embodied in a separate 
chapter of the Constitution. 


Representation. of Anglo-Indians in the Legislatures 
& he Constitution empowers the President under Article 331 to 
nominate a maximum of two members of the Anglo-Indian com- 
munity to the House of the People, if he is of the opinion that the 
community is not adequately represented.s From a population 
point of view, the Anglo-Indian community is not entitled even 


to one seat in Parliament. The President will act on the basis 


of this constitutional provision only when no Anglo-Indian has 


been elected to the House of the People in the General Elections. ’ 


At present there ar two nominated Anglo-Indian members in the 
House of the People. 

Just as the President is empowered to make these nominations, 
the Governor of a State is empowered under Article 333, to no- 
minate such number of Members of the Anglo-Indian community 
to the State Legislative Assembly as he considers appropriate, if 
in his opinion the community needs representation in the State 
Assembly and has not been adequately represented. At present, 


there are four Anglo-Indian nominated members in the Legislative — 
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Assembly of West Bengal and one each in the Legislative Assem- 
blies of Andhra Pradesh, Bihar, Bombay, Kerala, Madhya Pra- 
desh, Madras, Mysore and Uttar Pradesh. Thus, the community 
has now been given representation in the-Legislative Assemblies 
of all the States in which their population is over two thousand. 


Reservation in Services 

Under Article 336, the Anglo-Indian community has teen given 
special consideration with regard to appointments in certain ser- 
vices. Accordingly, during the first two years after the commence- 
ment of the Constitution, they will be appointed to posts in the 
railways, customs, postal and telegraph services on the same basis 
as immediately before the 15th of August, 1947. This reservation 
~ would be progressively reduced at the rate of ten per cent after 
every two years and was to completely cease at the end of ten 
years. Such reservation, however, was not to bar the members 
of the community from being appointed to any post under the 
Government if found qualified for appointment on merit as com- 
pared with the members of other communities. It may be mention- 
ed here that the response from the Anglo-Indians for the posts re- 
served for them has been extremely poor. 


Grants for Educational Benefits 

The Anglo-Indian community was entitled to special educational 
grants under Article 337 of the Constitution for a period of ten 
years. During the first three years, this grant was to be equal to 
what the community had been receiving in 1947. Thereafter, it was 
to be progressively reduced at the rate of ten per cent at the end of 
» every three years and it would completely cease as a special con- 
cession to the community at the end of ten years. It is further 
provided that at least forty per cent of the annual admissions in 
the Anglo-Indian educational institutions receiving such grants 
should be made available to members of other communities. 

These provisions, on the whole, show the genuine desire of the 
framers of the Constitution to accommodate the special interests 
of a small community like the Anglo-Indians and infuse confidence 
in them. When the British left India in 1947, the Anglo-Indians 
were apprehensive of their future in free India. But soon, the 
members of the community found that not only were their in- 
terests safe but the leaders of independent India were prepared 
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to give them even special consideration so that they could continue 
as Indian citizens with hope and confidence. 


The Scheduled Castes and Tribes 

According to the 1951 Census, there were some 76 million people 
who were entitled to the benefits provided under the Special provi- 
sions of the Constitution. Of these, the Scheduled Castes alone 
number some 51.7 millions. They are divided into several groups 
and are spread all over the country. The Scheduled Tribes num- — 
ber some 19 millions. Most of them are in the States of Bihar, 
Assam and Madhya Pradesh. The Backward Classes which in- 
clude the ex-criminal tribes, have not been precisely defined ‘yet, 

but they are believed to number over 5 millions. | 


Reservation in Legislatures 
Under Article 330, a certain number. of seats are reserved for the 
Scheduled Castes and Tribes in the House of the People. The 
number of these seats is in proportion to their population and is. 
specified in the list of seats alloted to each State. As has been 
pointed out earlier, there are no separate electorates for these 
communities. They were returned through reservation in plural 
constituencies where each voter had two votes—one for the general 
seat and the other for the reserved seat.’ At present, there are 
107 seats reserved in the House of the People for these communi- 
ties. Of these, 76 are reserved for the Scheduled Castes and the. 
rest for the Scheduled Tribes. The following table (on p. 363) 
will show the State-wise representation: 

Not only in Parliament but also in the State 1 auoabiene the 
political interests of the Scheduled Castes and Tribes are protected 
by reservation.. Here again, the method adopted was the same, 
namely, that of double-member constituencies, joint electorates 
and representation proportionate to the population. The following 
table will show the number of seats reserved in each State 
Assembly: 

Reservation of a prescribed number of seats in the House of 
the People and the State Legislative Assemblies does not mean 
that the maximum number of seats available to the Scheduled 


1A recent amendment to the original law provides for the abolition of 
these double-member constituencies and the establishment of single-member 
constituencies for the Scheduled Castes and Tribes. 
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. Numbered of seats reserved for 


Name of the State Total No. 
or Union Territory of seats Scheduled Scheduled 
. Castes Tribes | 
Andhra Pradesh 43 6 2 
Assam 12 1 D4 
Bihar 53 7 5 
Gujarat 22 1 3- 
Kerala 18 2 Nil 
Madhya Pradesh 36 5 ae 
Madras 41 7 Nil 
Maharashtra 44 6 z 
Mysore _ 26 3 Nil 
Orissa 20 4 4 
Punjab 22 5 Nil 
Rajasthan 22 Bigs ee 
Uttar Pradesh 86 18 Nil 
West Bengal 36 6 Z 
UNION TERRITORIES: 
Delhi 5 1 Nil 
Himachal Pradesh 4 1 Nil 
Manipur 2 Nil 1 
Tripura — 2 Nil 1 
Total 494 76 31 
LEGISLATIVE ASSEMBLIES 
ae Numbers of Number of seats reserved for 
State Seats in 
Scheduled © Scheduled 
DS . =e psec Castes Tribes 
Andhra Pradesh 301 43 11 
Assam _ 108 5 26 
Bihar 318 40 . 32 
Gujarat 132 10 17 
Kerala 126 a4 1 
Madhya Pradesh 288 43 34 
Madras 205 37 1 
Maharashtra 264 . 33 14 
Mysore 208 28 1 
Orissa 140 25 29 
Punjab 154 33 Nil 
Rajasthan 176 28° 20 
Uttar Pradesh 430 89 Nil 
West Bengal Pasi 45 15 
Total 3,102 470 2ek 
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Castes and Tribes is limited to such reservation. On the contrary, 
members of these communities are free to contest as many addi- 
tional seats as they choose to do. In fact, in the last General 
Elections, in addition to the reserved seats, six members from the 
Scheduled Castes and three from the Scheduled Tribes were re- 
turned to the Lok Sabha against unreserved seats. ‘Thus in a 
House of 494 elected seats, members of these two communities 
have a total of 116 seats. Similarly, in the State Assemblies too, 
representatives of these communities were elected against fifteen 
unreserved seats. Of these, eight are members of the Scheduled 
Castes and the rest from Scheduled Tribes. Thus, in a total of 
3102 seats in the State Assemblies 706 seats are held by members 
of these communities. It is also interesting to note in this connec- — 
tion that these figures are proportionately higher than those held 
by the menibers of these communities as a result of the first Gene- 
ral Elections. 


Special Consideration in Services 

Under Article 335, a general direction to the Union and State 
Governments is given for giving special consideration to the mem- 
bers of these communities in the services consistent with the 

maintenance of efficiency in administration. This means that can- 

didates from the Scheduled Castes or Tribes should satisfy at least - 
the minimum educational and other qualifications prescribed for 

various posts of the different services under the State. It must 

be noted, however, that there is no fixation of a percentage of jobs 

in the Constitution for these communities. There is also no fixed 

period for the continuation of this preferential treatment. Natural- — 
ly, the State is expected to continue such treatment until these 
communities make substantial progress educationally and econo- 
mically and reach a certain level of equality with the rest of the 
Indian society. 

In the light of the constitutional provisions, the Government of 
India reconsidered the position of the Scheduled Castes and Tribes 
in 1950. As a result, a new policy was laid down according to 
. which their share of recruitment was fixed at twelve and a half 
per cent for All India Services on the basis of open competition 
and sixteen and two-third per cent for direct recruitments. The 


maximum age-limit prescribed for them for appointment was also — 


raised by three years. In 1952, this rule was further relaxed raising 
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their age-limit to five years above the maximum prescribed for 

others. All these provisions are also in conformity with the excep- 

tion provided under Article 16 (4) to the Fundamental Right of 
equality of opportunity in public appointments. 

Further, there is a special provision in the Constitution under. 
which in the States of Bihar, Madhya Pradesh and Orissa there 
will be a Minister in charge of Tribal welfare who may, in addi- 
tion, be incharge of the welfare of the Scheduled Castes and Back- 
ward Classes. At present, there are separate Ministries or 
Departments for the welfare of these communities in almost all 
the States. In 1958 there were no less than 17 Ministers and 12 
Deputy Ministers in the State Governments belonging to these 
communities. Besides, there are two Ministers in the Union Gov- 
ernment, one of whom is a Cabinet Minister and the other a 
Deputy Minister. 


Special Officer 

Under Article 338, the President is empowered to appoint a 
Special Officer for the Scheduled Castes and Tribes to investigate 
on all matters relating to the safeguards provided for them under 
the Constitution, namely, (1) representation in legislatures (ii) 
claims to representation in services and (iii) the operation of 
the Fundamental Rights, and to report to him on these at regular 
intervals. Under this provision the Special Officer is also entrusted 
with the interests of the Backward Classes as well as the consti- 
tutional safeguards of the Anglo-Indian Community. 

The first Special Officer, designated as the ‘Scheduled Castes 
Commissioner’ was appointed under this provision in November, 
1950. _ He is assisted by ten Assistant Regional Commissioners, 
each in charge of a region. The Commissioner has, so far, sub- 
mitted ten reports to the President, the latest being in June 1961. 
These reports are laid before each House of the Parliament. 


Commissions of Investigation 
Under Article 340 of the Constitution, there is provision for the 
appointment of two Commissions by the President, one to investi- 
gate and report on the administration of the Scheduled Areas and 
the welfare of the Scheduled Tribes and the other to investigate 
the conditions of socially and educationally backward classes and 
to make recommendations as to the steps that should be taken 
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by the Union or any State to remove such difficulties. The reports — 
shall be laid before both the Houses of Parliament together with 
statements explaining the Government’s action on them. The 
appointment of the first Commission within ten years after the 
commencement of the Constitution is obligatory. Moreover, the 
Union Executive is empowered to issue directions to the States 
for the implementation of the recommendations of the Commis- 
sion. The second Commission relating to Backward Classes, is 
optional, and the Union Executive can only advise the States to 
implement its recommendations. However, it must be emphasised 
that these are intended to provide the machinery for enquiring 
into the operation of those Fundamental Rights and the Directive 
Principles meant particularly for the advancement of the Back- 
ward Classes and the Scheduled Tribes. 

Under Article 340 of the Constitution, the President appointed 
the Backward Classes Commission in January 1953. The Com- 
mission was charged with the main task of determining the criteria 
under which any sections of the people of India (in addition to 
the Scheduled Castes and Tribes) should be treated as socially 
and educationally backward classes; and in accordance with such 
criteria, prepare a list of such classes setting out also their ap- 
proximate numbers and their territorial distribution. The Com- 
mission submitted its report after working for two years. But 
the Government after giving careful thought to the Report of the 
Commission found it impossible to accept its recommendations. 
The main drawback of the Report was that the Commission could | 
not find objective tests and criteria for classifying socially and edu- 
cationally backward classes. The result was a list containing as 
many as 2399 communities out of which 913 alone accounting for 
an estimated population of 115 millions. 

In its bid to prepare a list of the Backward Classes, the Govern- 
ment of India sought the assistance of the State Governments to 
make ad hoc surveys for determining the precise criteria for the 
purpose. But the replies received from the State Governments 
were not satisfactory to the Centre which thereafter entrusted 
the task to the office of the Registrar-General of India. The 
Report prepared by that Office forms the basis for determining the 
list of socially and educationally Backward Classes now for the - 
purpose of extending to them governmental help for their progress. 

The Constitution vests in the President the power to notify the — 
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‘castes, races and tribes to be included in the Scheduled Castes list 


of a State. But once the notification is issued, his power comes 
to an end and he cannot revise or modify the list. Any such revi- 
sion or modification can be made only by Parliament. The same 
procedure is prescribed for the determination of the Tribes and 
tribal communities. ~ 

In the course of the last one penile the Scheduled Castes, 
Scheduled Tribes and Backward Classes have made remarkable 
progress. A few years back, they were some of the most back- 


_ ward peoples anywhere in the world. In subject India, most of 


them were the so-called ‘Untouchables’ with the lowest social 


status and living in abject poverty, ignorance and illiteracy. But 


today, many of them have climbed considerable heights in the 
social ladder and many more are fast following them. Every 
successive Report of the Commissioner registers the alround ° 
increase in the tempo of the work relating to the welfare of these 
classes. Perhaps, the most original provision in the Constitution 
where it deals with these classes is the provision for the appoint- 
ment of a Special Officer charged with the responsibility of watch- 
ing the progress of these communities‘as envisaged under the 
Constitution. 

The drive towards the rapid alround progress of these com- 
munities is directed mainly through three channels, the social, the 
economic and the educational. In the social field, the campaign 
for the removal of untouchability .is gathering momentum and 
has already produced excellent results. The general awareness ~ 
that the members of the Scheduled Castes are fellow citizens with 


_ equal rights and privileges and are entitled to the same courtesy 


and consideration is fast growing among the so-called upper castes. 
In the economic field, with the enactment of many labour welfare 


Jaws, minimum wage laws, cooperative and land distribution laws, 


they are making substantial progress. Many cottage industries 
such as weaving and leather industries are providing members of 
these communities an additional income. The greatest stress has 
been laid on the provisions for educational facilities and the pro- 
gress in this field has been indeed remarkable. Thousands of fel- 
lowships, scholarships, studentships and freeships are given every 
year to the members of these communities by the Union and the 
State Governments. A sum of over Rs. 400 million was spent 
for the welfare of these communities under the first Five Year 
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Plan with extremely encouraging results. Under the Second Plan 
the amount earmarked was over double the above amount. Thus 
with the active interest of the State in the rapid advancement of 
these communities there is every reason to hope that they will 
soon catch up with the rest of the Indian society and play an 
equally vital role in the alround progress of the nation. 

The ten-year period of safeguards, particularly the reservation 
of seats in the legislatures has now been extended by another ten 
years by the Eighth Amendment of the Constitution passed in 
1959. It may now be hoped that the progress that these com- — 
munities will make during the next ten years will take the country — 
to another milestone in its alround progress enabling the abolition — 
of reservations altogether in whatever form they exist today. — | 


CHAPTER 39 
AMENDMENT OF THE CONSTITUTION 


FEDERAL CONSTITUTIONS as a rule are rigid as most of them have 
extremely difficult and even complicated procedures of amend- 
ment. Amending a federal constitution like that of the United 
States is perhaps the most difficult. Under the Australian Consti- 
tution too, the amending process is complex. In contrast, the 
Constitution of India presents a much simpler picture. 

A constitution is a fundamental document. It is a document 
which defines the position and power of the three organs of the 
State, the Executive, the Legislature and the Judiciary. It also 
defines the powers of the Executive and the Legislature as against 
the citizens. In fact, the purpose of a constitution is not merely 
to create the organs of the State but also to limit their authority, 
_ because if no limitation is imposed upon the authority of the 
organs, there will be tyranny and oppression. Naturally, such 
a fundamental document as a constitution should not undergo 
too frequent and easy changes, as that would undermine the 
confidence of the citizens in the abiding nature of the Constitution. 
Further, it would make it impossible to provide a reasonably 
ascertainable standard against which the conduct of the various 
organs of government can be measured. The case of a federal 
constitution is particularly significant in this context because it 
delimits not only the powers of the different organs of government 
but also achieves a balance which is often delicate between the 
Centre and the units of the federation. These considerations are 
powerful enough to preserve intact the original document which 
gives expression to the manner in which the governmental system 
is to be ordered into existence. As such, any amendment of the 
constitution should be justified by compelling reasons and circum- 
Stances. | 

It should be understood at the same time that a constitution 
is a dynamic document. It should grow with a growing nation 
and should suit the changing needs and circumstances of a grow- 
ing and changing people. Sometimes under the impact of new 
powerful social and economic forces, the pattern of government 
will require major changes. If the constitution stands as a stumbl- 
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ing block to such desirable changes, it may, under extreme pres- — 
sure, be destroyed. A constitution as such cannot have any claim 
to permanence; nor should it, because it has been adopted and 
has been working ever since, claim absolute sanctity. 

As Ambedkar pointed out in the Constituent Assembly, the 
provisions for amendment while they embodied a certain measure 
of rigidity with regard to some parts of the Constitution, were 
fiexible and afforded facilities for a simple process of amendment 
with regard to others. rae out the details of the scheme, he 
stated: 

_ “We propose to divide the various articles of the Constitution — 

into three categories. In one category we have placed certain — 

articles which would be open to amendment by Parliament by 
simple majority. (Provisions such as those which deal with 
the establishment or abolition of Upper Houses in the States — 
are examples of this type.) The second set of articles (for 
amendment) require a two-thirds majority of Parliament. (Parts 

III and IV of the Constitution which deal with the Fundamental — 

Rights and Directive Principles respectively belong to this cate- 

gory.) The third category requires a two-thirds majority of 

Parliament plus ratification by the States. The States are given 

an important voice in the amendment of these matters. These 

are fundamental matters where States have important powers 
under the Constitution and any unilateral amendment by 

Parliament may vitally affect the fundamental basis of the 

system built up by the Constitution. (Provisions dealing with 

the division of legislative PORNy between the Union and the 

States fall in this category.)” z 

The procedure for amendment is detailed under Article 266 4 
of the Constitution. According to this, an amendment may be ~ 
initiated only by the introduction of a Bill for the purpose in 
either House of Parliament. When the Bill is passed in each © | 
House by a majority of the total membership of that House and ~ | 
by a majority of not less than two-thirds of the members of that | 
House present and voting, it shall be presented to the President 
for his assent. When the President gives his assent, the Consti- ~ | 
tution stands amended in accordance with the terms of the Bill. | 
But, as pointed out earlier, in the case of certain amendments, | 
ratification by the Legislatures of not less than one half of the | 
States by resolutions to that effect is required before the amend-~ } 
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ing Bill is presented to the President for assent. The iollowing 

provisions of the Constitution fall under this category: 

(1) Articles 54 (Election of President), 55 (Manner of election 

of President), 73 (Extent of the executive power of the 
Union), 162 (Extent of the executive power of States), or 
241 (High Courts for Union Territories); 

(2) Chapter IV of Part V (Union Judiciary); Chapter V of Part 
VI (High Courts in the States); Chapter I of Part XI (Legis- 
lative relations between the Union and the States); 

(3) Any of the Lists in the Seventh Schedule; 

(4) The representation of States in Parliament; and . 

(5) Provisions dealing with amendment of the Constitution. 

There is hardly another federal constitution which provides a 
comparable. example, combining rigidity and flexibility in a man- 
ner exemplified in the above-mentioned provisions. 

During the first ten years of the Constitution it was amended 
nine times. Such rapid succession of amendments during such 
a short time in the life of the Constitution, has been attacked by 
many of its critics as a sign of weakness in the Constitution. Some 
of them thought that the Constitution should not be made so 
cheap as to admit of amendment so quickly and easily. There 
is an element of truth in this criticism. Yet, on close examination 
it will be seen that there were compelling circumstances which 
ied to constitutional amendments during a momentous period of 
stabilisation and consolidation of the political freedom won just 
a decade earlier. While some of the amendments were a natural 
product of the eventual evolution of the new political system 

established under the Constitution in 1950, there were others 
necessitated by practical difficulties in the working of certain pro- 
visions of the Constitution. The reorganisation of States and the 
consequent constitutional amendment is the best example of the 
former type while the amendments dealing with the right to pro- 
perty provides a good example of the latter type. We have dealt 
with the various amendments earlier while discussing the relevant 
parts of the Constitution. Nevertheless, it seems appropriate here 
to recount them in the chronological order. 

| The First Amendment (1951) amended Articles 15, 19, 31, 85, 
87, 174, 176, 341, 342, 372, and 376. It also added a new 
Schedule (Ninth Schedule) to the Constitution. The main pur- 
pose of the Amendment was the removal of certain practical 
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difficulties experienced in the working of some of the Fundamental 
Rights, particularly rights under equality before law, freedom i 
speech, and the right to property. 

The Second Amendment (1952) amended Article 81 in ond 
to remove the prescribed limit of 750,000 of the population for 
one member to be elected to the House of the People. According 
to the original provision, at least one member was to be elected 
to the House of the People for every 750,000 of the population. 
It was further provided that the maximum number of elected 
members to the House should not exceed 500. But it was 
found that these limits could not be adhered to in practice te 
light of the actual size of the country’s growing population. 

The Third Amendment (1954) brought about changes in the 
Seventh Schedule consisting of the three legislative lists. As a) 
result, the scope of the Union’s legislative power was enlarged, 
by the inclusion of certain items, which were originally in the) 
State List, in the Concurrent List. é 
a Fourth Amendment (1955) further amended Article 31) 
and 31A (Right to Property). It also amended article 305 and 

the Ninth Schedule. 

The Fifth Amendment (1955) amended Article 3 and provid 
a new procedure for ascertaining the will of a State Legislature 
with respect to territorial or boundary changes that affect it. _ 

The Sixth Amendment (1956) further amended the Seventh 
Schedule. It also amended Articles 269 and 286 dealing with 
inter-State Sales Tax. 

The Seventh Amendment (1956) brought about the most com- 
prehensive changes so far in the Constitution. The Amendment, 
as was stated earlier, was primarily concerned with the reorgani-| 
sation of States. Along with such reorganisation, a large number 
of consequential changes had to be effected. Thus, the Amend-! 
ment affected substantially the First and the Fourth Schedules 
besides many articles of the Constitution. 

The Eighth Amendment (1960) extended the period é reser- 
vation of seats in legislatures for the Scheduled Castes and Tribes: 
by another ten years. 

The Ninth Amendment (1960) provided for. the transfer of | 
certain territories of India to Pakistan under an agreement be- 
tween India and Pakistan as a part of a comprehensive settlement 
of border disputes between the two countries. 


CHAPTER 40 
ie CONCLUSION 


A CONSTITUTION when written does not breathe. It comes to life 
and begins to grow only when human elements get together and 
work it. As time passes, it almost imperceptibly changes in form 
and content and assumes a new shape and even a new meaning. 
This comes of the nature and temper of those who work it. Time 
and circumstances do have their impact on it. Yet, it is men, 
more than anything else who shape and mould the destiny of a 
written constitution. } 
As Ambedkar observed: 

- “However good a constitution may be, it is sure to turn out 

bad because those who are called to work it happen to be a 

bad lot. However bad a constitution may be, it may turn out 

to be good if those who are called to work it happen io be a 

good lot. The working of a constitution does not depend 

wholly upon the nature of the constitution. The constitution 
can provide only the organs of State such as the Legislature, 
the Executive, and the Judiciary. The factors on which the 
working of these organs of the State depend are the people and 
the political parties they will set up as their instruments to carry 
- out their wishes and their policies. Who can say how people 
of India and their parties will behave? Will they*uphold con- 

Stitutional methods of achieving their purposes or will they 

prefer revolutionary methods of achieving them? If they adopt 

the revolutionary methods, however good the constitution may 

be, it requires no prophet to say that it will fail. It is, therefore, 

futile to have any judgement upon the constitution without 
reference to the part which the people and their parties are 
likely to play.” 

No constitution is perfect and the Constitution of India is no 
exception to this general rule. But it goes to the credit of India 
that the urge for constitutional government was so deep-seated 
in her that she devised a constitution of her own within three years 
after achieving political independence. The Constitution she 
adopted was intended to be not merely a means of establishing 
@ governmental machinery but also an effective instrument ior 
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orderly social change. The strength and stability of a constitution 
depends largely on its ability to sustain a healthy and peaceful 
social system and when occasion demands, facilitate the peaceful 
transformation of its economic and social order. From this point 
of view the Constitution has set an ideal which not even its severest 
critic would characterize as outmoded or reactionary. Its: basic 
Objective is to establish a democratic, secular republic with a view 
to securing justice, liberty, equality and fraternity to all its citi- 
zens. It aims to translate into practice the noble concept of a 
co-operative commonwealth, a blending of political democracy 
with economic and social democracy. It embodies the most com- 
prehensive policy directions to the State and its agencies to ensure 
the establishment of a Welfare State. : 

On the eve of the adoption of the Republican Coaiitcitiaak of 
India, many noble sentiments were expressed on the floor of the | 
Constituent Assembly by its members. Some of them recalled the — 
hoary past of India which was not unfamiliar with the concept — 
of democracy and republicanism. It was, perhaps, true that the ~ 
ideals of democratic government and republican institutions were 
first conceived and practised a thousand years before Christ when — 
the people of Mithila established the world’s first republic. Such 
thoughts about a great past have indeed a heart-warming effect. 
What is important, however, is not the consciousness of our ancient — 
greatness but the ability to make democracy as envisaged under — 
the Constitution a success in the present circumstances. Histori- 
cal evidence’ indicates that in the days of the Buddha or even 
earlier certain types of democracy did flourish in parts of India. 
But the republics of those days were confined to small areas, 
tribes and clans and operated in a highly decentralized fashion. 
The system, however, could not withstand the pressure of monar- — 
chical ideas based on centralization of power and the republican 
ideals became soon a memory of the past. Hence, references to 
glorious republican institutions in an obscure era can yield but 
poor comfort in the context of modern challenges. The challenge 
that faces the country today is whether a Constitution embodying ~ | 
democratic principles and establishing republican institutions can ~ | 
withstand the pressures of a highly centralized administration 
embracing the entire country. 

Ambedkar focussed the attention of not only the Constituent 
Assembly but the whole nation as early as 1949 on this aspect — | 
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of ‘the problem when he asked the following significant questions: 
“On the 26th January, 1950, India will be a democratic country 


_ and she will have a democratic Constitution. What would happen 


2 ow 


to her democratic Constitution? Will she lose it? What should 
we do to preserve our democracy?” These questions are not easy 


to'answer. Yet it is the duty of everyone who is interested in the 


preservation of constitutional government and democracy i in India 
to try to answer them. | 

A democratic system can endure only when the citizens as a 
whole hold fast to constitutional methods for achieving their social 
and economic objectives. Now that constitutional methods are 
open and available, they must abandon the bloody or coercive 
methods of revolution, of civil disobedience, of non-cooperation. 
For achieving social and economic objectives these methods should 
have no place in the country. Democracy cannot long survive 
among any people with whom the loudest voice counts as the 
voice of wisdom. or when coercive pressures take the place of 
reason and persuasion. 

Similarly, no country can remain democratic and no people 


cam preserve a constitutional government, if the generality of the 


people are imbued with an immoderate sense of hero-worship. 
As John Stuart Mill said, people should not lay their liberties at 
the feet of even a great man or trust him with powers which eable 
him to subvert their institutions. There is nothing wrong in being 
grateful to a great man, but as Daniel O’Connel said, “Ng man 
can be grateful _at the cost of his honour, no woman at the c cost 
of her’ “chastity, and no nation at the cost of its liberty.” 
'. Dealing with this matter “Ambedkar said: 
“This caution is far more necessary in the case of India than 
. in the case of any other country. For, in India, Bhakti or what 
may be called the path of devotion or hero-worship, plays a part 
in its politics unequalled in magnitude by the part it plays i in the 
politics of any other country in the world. Bhakti in religion 


~ may be a road to the salvation of the soul. (But in politics, 


Bhakti. or Kio is'a sure road to degra ation and 


eventual dictatorship.” ! 
i political democracy without an economic and _ social 
democracy is an invitation to trouble and danger. Politics is more 
a result than a cause. Often this fact is forgotten in the external 
manifestations of the authority of the State. Political upheavals 
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occur because of unsatisfactory economic and social conditions. 
The dictum of Aristotle, that extreme inequalities cause revolu- 
tions in a democracy, although expressed in the context of Greek 
politics of a remote past, holds good for all ages. Wherever living 
standards are satisfactory, political stability is normally assured. 
Where there is economic instability, upheavals are bound to occur. 
Hence in order to ensure lasting political stability, its base should 
be firmly planted in an economic and social democracy. While 
economic democracy emphasizes the absence of extreme inequali- 
ties of wealth and adequate means of livelihood for everyone, 
social democracy stands for a way of life which recognizes liberty, 
equality and fraternity as the principles of life. In the words of 
Ambedkar “these are not to be treated as separate items of a 
trinity. They form a union of a trinity.” | 

One of the perils of constitutional government and democracy 
in Asian countries is that in these countries political changes have 
preceded social and economic changes. Europe presents a subs- 
tantially different picture. There, by and large, political changes 
followed an economic and social revolution. In most of the — 
European countries particularly of Western Europe, the Industrial 
Revolution preceded the emergence of political democracy. This | 
is the reason why Europe is in a better position to preserve its 
political stability than Asia. Unless Asia can bring about rapid 
economic and social changes among her peoples, the measure of 
political democracy that she has introduced is bound to be des- 
troyed sooner or later. India presents, perhaps, the most chal- 
lenging test in this context, and she is struggling to realize rapidly 
an economic and social democracy, through democratic methods 
employed under a system of political democracy. If she does 
not achieve quick and wholesome results in this great experiment, 
she too, like several of her neighbours, is likely to lose the initia- 
tive of a democratic political order and succumb to some form 
of dictatorship. Equality in politics and inequality in economic 
and social life is a life of contradiction. Such a life cannot last 
long. It is necessary that every effort should be made to remove 
this contradiction at the earliest possible opportunity. ; 

The successful working of a democratic’ constitution requires 
in those who work it a willingness to respect the viewpoints of 
others, a capacity for compromise and accommodation and a real 
feeling of forbearance. Inflexibility and intolerance on the part 

“A ae ~ 


CONCLUSION auy 


oi those who happen to be the rulers of the day will sow the seeds 
of hatred and vengeance. (Constitttional government and de- 
mocracy have no meaning if decisions are always taken on the 
strength of a numerical majority and the _genuine feelings of the 
minority are bypassed and ignored.) It istrue that constitutional 
government would be brought into contempt if the people do not 
respect and abide by majority decision. Yet, wisdom demands 
the finding of a line of demarcation between the fields where 
majority opinion should of necessity prevail and where minorities, 
whether of opinion or of interest, ought to be allowed to prevail 
if the results do not militate against the security of- the State. 
Persistence in courses of conduct alienating minorities, linguistic 
or religious, simply because of the strength of a ‘brute’ majority, 
is not the way to strengthen democracy. In this respect the deve- 
loping of healthy conventions and strict adherence to them have 
an important role to play. | 

Elsewhere, we have pointed out the imperative necessity of 
developing a sound party system for the successful working of 
the parliamentary system of government adopted under the Cons- 
titution. But the success of a party system largely depends upon 
the availability of effective and efficient leadership io the parties. 
Fortunately for India, the national movement threw up in its 
onward march a set of leaders, able, devoted and trusted. They 
guided the country in the initial stages of her independence in 
settling some of the most vexed problems such as Partition, Inte- 
gration of the Indian States and the framing of a new Constitution. 
They also gave a good start to the country in her economic and 
social transformation. But the old leadership is disappearing -and 
its place is not being taken up by that of a new generation capable 
of fully shouldering the new responsibilities and inspiring the 
confidence of the masses. Often one hears that vexed question, 
‘who will succeed Nehru’? But what the country needs today, 
and even more tomorrow, is not so much a top leader as a wide- 
spread understanding of the facts and consideration which are 
relevant to the problem of leadership as such in a parliamentary 
democracy. No nation can expect to get an efficient top Jeader- 
ship without carefully building up a series of levels lower down 
of properly selected and trained leadership. Many years ago 
Walter Bagehot pointed out that nothing changes the face of 
politics as the change from one generation to another. While 
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change is inevitable, it is essential to ensure that along with the 
changes of leadership, the qualities that must be common to 
leadership in every age are not destroyed. | as 

Among such qualities are those of courage, character, >inteprity 
and social awareness. But among these, character and integrity 
are of: even more importance under a democratic system. One 
often hears of a crisis of character in the country. In a country 
in which leadership becomes corrupt and character gets corroded, 

democracy cannot prosper. When a nation is engaged in mighty 
efforts of national consolidation and economic rehabilitation, it 
needs more and more leaders of great integrity and character. 
Only such leadership can inspire the masses and create in them 
ie enthusiasm for producing better and richer results, , : 
ne of the most serious weaknesses of democracy in India’ is 
the widespread illiteracy and ignorance of the me The in- 
troduction of adult franchise at one stroke among a predominantly 
illiterate people has its own inherent dangers. So long as they 
are unable to exercise the franchise in an intelligent manner after 
analysing the political issues in a rational way, democracy is not 
safe. For they may be stampeded through empty slogans and 
irresponsible promises into becoming camp followers of unscrupul- 
ous political adventurers. It is, therefore, of the utmost importance 
to educate the masses and instil in them a genuine sense of politi- 
cal consciousness and the right constitutional temper. (As Edmund 
Burke said(‘let us educate our masters’ for the sustenance of our 
democratic order. ) 

In a country so large in size and with a perplexing silliest in 
geography, language, race and culture as India, the stability of a 
democratic system depends largely on its ability to decentralize 
authority and build up self-governing institutions of an integrated 
nature at all levels of the administration. However, in view of 
the great and urgent need for rapid economic development of 
the country, as a whole, the fathers of the Constitution were com- 
pelled in assigning a predominantly leading role to the Central 
Government in the affairs of the nation. They were justified in 
doing so in the context of economic and social development in 
India at the time they framed the Constitution. But if centrali- 
zation was dictated by the economic necessities of the present, 


decentralization becomes imperative for the political stability of . 4) 


the future. The structure of Indian polity has ultimately to be — | 


MON CE USION 379 


one based on the solid foundations of self-governing local insti- 
tutions at the village level which facilitate the building up of a 
hierarchy of well-knit and closely bound units of administration 
at every successive higher level. The progress. of democracy in 

India is inseparably bound with the extent to which these local 
institutions are established and the manner in bsloe a they function 
in the ‘years to come. 

Whatever may be its imperfections, a constitution need not 
and should not stand in the way of a country’s progress. Even 
if it is made only to suit the conditions and circumstances of one 
age, it need not fail in another. It is difficult to imagine a consti- 
tution like that of the United States, written in the eighteenth 
century, suiting the altogether different conditions of the twentieth 
century. Yet it has worked and worked fairly well. In contrast, 
France has had no less than five constitutions within nearly the 
same period. Whether the latest one will help France io secure 
political strength and stability is yet to be seen. In the post-war 
Europe, no constitution was hailed as more democratic than that 
of the Weimar Republic of Germany. Yet it could not prevent 
Hitler in his sinister march to power and the establishment of a 
totalitarian regime. 

The fact that the Indian Constitution has been amended nine 
times in ten years since its inauguration has been a subject of 
severe criticism both in India and outside. The critics consider 
that the Constitution is a ‘sacred document’ which should not 
become the subject of too frequent amendments. There is some 
substance in this criticism. Yet there is another side to the matter. 
(A constitution is only a means to an end and not an end in itself. 
It has no sanctity. It must conform to the needs and conveniences 
of the country and of changing times. In an age like the present, 
when science and technology have made spectacular changes in the 
needs of human beings, no constitution can claim rigid permanence 
and at the same time be able to adapt itself to the changing 
conditions. It is better to have amendments which will provide 
easy adaptability to altered conditions, rather than an abrupt end 
under the weight of revolutionary social changes. 

From a constitutional point of view, the last decade has been 
one of commendable success. It was during this period that the 
initial tests of the Constitution were conducted. The first and the 
second General Elections based upon adult suffrage, the forma- 
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tion of Ministries in the Union and the States, the reorganisation 
of the States, the functioning of a full-fledged Cabinet System 
of Government both at the Centre and the States, the testing of 
the value and effect of the Fundamental Rights and the passing — 
of a long list of social and economic legislation—all these have — 
been done in accordance with the provisions of the Constitution. — 
The complete and unqualified triumph of the rule of law under 
the Constitution may still be a far-away goal. Nevertheless, India 
can feel satisfied that she is well on the right path towards = ) 
goal. 
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